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U.S. Customs Service 
Treasury Decisions 


19 CFR Part 12 
(T.D. 88-59) 


CUSTOMS REGULATIONS AMENDMENT ADDING BAN- 
GLADESH, BURKINA FASO, BYELORUSSIAN SSR, MALI, 
UKRAINIAN SSR, AND THE UNION OF SOVIET SOCIALIST 
REPUBLICS TO THE LIST OF COUNTRIES INCLUDED ‘AS 
PARTIES TO THE UNESCO CONVENTION ON CULTURAL 
PROPERTY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This rule amends Part 12.104b of the Customs Regula- 
tions, (19 CFR Part 12.104b), by adding Bangladesh, Burkina Faso, 
Byelorussian SSR, Mali, Ukrainian SSR, and Union of Soviet Social- 
ist Republics to the list of countries identified as signatories to the 
UNESCO Convention on Cultural Property. As a party to the Con- 
vention, The United States actively participates in efforts to elimi- 
nate illicit traffic in cultural property, that is, items of importance 
for archaeology, prehistory, history, literature, art or science. Con- 
tries become eligible for inclusion in the list by ratifying, accepting, 
or acceding to the 1970 UNESCO Convention. Upon receipt of noti- 
fication that a country has so ratified, accepted, or acceded to the 
Convention, Customs accords that country all rights and privileges 
under the Convention, and adds its name to the list of signatory 
countries in order to provide the public notification of this fact. 


EFFECTIVE DATE: September 30, 1988. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Samu- 
el Orandle, Commercial Rulings Division (202-566-5765); Opera- 
tional Aspects: Louis Alfano, Trade Operations (202-566-8651); U.S. 
Customs Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. : 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Beginning in the late 1960’s, the U.S. began participating, with 
other nations, in negotiations sponsored by the United Nations Edu- 
cational, Scientific and Cultural Organization (UNESCO), address- 
ing the problem of illicit international trade in cultural property. 
Cultural property was defined as property which, on religious or 
secular grounds, is specifically designated by a country as being im- 
portant in the archaeology, prehistory, history, literature, art, or 
science of that country. 

These negotiations resulted in the 1970 UNESCO Convention on 
the Means of Prohibiting and Preventing the Illicit Import, Export 
and Transfer of Ownership of Cultural Property (823 U.N.T.S. 231 
(1972)). U.S. acceptance of the 1970 UNESCO convention was codi- 
fied into U.S. law as the “Convention on Cultural Property Imple- 
mentation Act” (Pub.L 97-446, 96 Stat. 2329 at 2350). 

In order to effectively implement the provisions of, this Act, the 
Customs Service amended Part 12, Code of Federal Regulations, by 
adding a new: title, “Cultural Property”, which was designated 
§§ 12.104-12.104i. Section 12.104b, of that title listed the State Par- 
ties to the Convention, and indicated that it would be amended 
from time to time as. additional States either became parties to the 
Convention or withdrew from it. 


ADDITIONAL STATE PARTIES 


The Cultural Heritage Division of UNESCO in Paris has advised 
that several additional countries have become. state parties to the 
1970 UNESCO Convention on Cultural Property. Accordingly, we 
are amending the regulations to reflect these additional countries, 
and the date of entry into force for each of those State Parties. 


INAPPLICABILITY OF Pustic Notice AND DELAYED Errecrive Date 
REQUIREMENTS 


Because this amendment merely implements a statutory require- 
ment and involves a matter in which the majority.of the public is 
not particularly interested, pursuant to 5.U.S.C. 553(b\B), notice 
and public procedure thereon are unnecessary. Further, for the 
same reasons, good cause exists for dispensing with a delayed effec- 
tive date under 5 U.S.C. 553(d). 


THe RecuLaTory Fiexipmiry Act 


This document is not subject. to the provisions of the Regulatory 
Flexibility Act (5 U.S.C, 601 et seg.).. That Act does not t apply to any 
regulation such as this for which a notice of proposed rul 
not required by the Administrative Procedure Act (5 U. S. C. 551 et 
seq.), or any other statute. 





U.S. CUSTOMS SERVICE 
EXEcuTIVE OrDER 12291 
This amendment does not meet the criteria for a major regulation 
as defined in § 1(b) of E.O. 12291. Accordingly, a regulatory impact 
analysis is not required. 
DRAFTING INFORMATION 
The principal author of this document was Peter T. Lynch, Regu- 
lations and Disclosure Law Branch, Office of Regulations and Rul- 


ings, U.S. Customs Service. However, personnel from other Customs 
offices participated in its development. 


List or Suspects In 19 CFR Part 12 
Customs inspection and duties, Imports, Exports. 
PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The authority citation for Part 12 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C 66, 1202 (Gen. Hdnote. 11, Tar- 


iff Schedules of the United State), 1624. * * * § 12.104 et seq., also is- 
sued under 19 U.S.C. 2612. 


2. Section 12.104b, Customs Regulations (19 CFR 12.104b), is 
amended by inserting, in appropriate alphabetical order, the follow- 
ing State Parties, and the date of entry into force for each State 
Party: 


State party Date of entry 


Commissioner of Customs. 
Approved: September 13, 1988. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 30, 1988 (53 FR 38287)] 
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(T.D. 88-60) 


CONDITIONAL APPROVAL OF A COMMERCIAL GAUGER 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of conditional approval of a commercial gauger. 


SUMMARY: Intercoastal Inspection Co. of Corpus Christi, Texas, 
applied to Customs for approval of gauge imported petroleum and 
petroleum products and organic chemicals and vegetable and 
animal oils in bulk and in liquid form under § 151.13 of the Cus- 
toms Regulations (19 CFR 151.13). Customs has determined that In- 
tercoastal meets the requirements for conditional approval. 

Therefore, in accordance with § 151.13(c), Intercoastal Inspection 
Co., 4506 Corona, P.O. Box 270324, Corpus Christi, Texas 
78427-0324, is conditionally approved to gauge the products named 
above in all Customs districts. 


EFFECTIVE DATE: September 12, 1988. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Office 
of Laboratories and Scientific Services, U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229 (202-566-2446). 


Dated: September 27, 1988. 
JouN B. O’LouGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, October 4, 1988 (53 FR 39012)] 


(T.D. 88-61) 
FOREIGN CURRENCIES 


Daty Rates ror Countries Not oN QuarTERLY List For Aucust 1988 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 
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ForEIGN CurRENCIES—Daily rates for countries not on quarterly list 
for August 1988 (continued): 


Greece drachma (continued): 


August 15, 1988 
August 16, 1988 


$0.001376 
.001377 
.001377 
.001377 
.001377 
.001377 
.001377 
.001376 
.001376 
.001377 
.001378 
.001378 
.001378 
.001378 
.001378 
.001379 
.001379 
.001378 
.001379 
.001378 
.001380 
001380 
.001380 
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ForEIGN CurRENCIES—Daily rates for countries not on quarterly list 
for August 1988 (continued): 


Taiwan N.T. dollar (continued): 


August 22, 1988 
August 23, 1988 


August 26, 1988 
August 29, 1988 
August 30, 1988 
August 31, 1988 


(LIQ-03-01 S:NISD CIE) 


Dated: September 6, 1988. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 88-62) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FoR Aucust 1988 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 88-52 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


Austria schilling: 
$0.074170 


$0.024950 
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ForEIGN CuRRENCIES—Variances from quarterly rate for August 1988 
(continued): 


Denmark krone: 


$0.136761 
136407 
-137400 
136482 
-137457 
.135990 
136743 
137410 


Ireland pound: 


August 22, 1988 


Italy lira: 
August 22, 1988 


Netherlands guilder: 


New Zealand dollar: 
August 19, 1988 
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ForEIGN CuRRENCIES—Variances from quarterly rate for August 1988 
(continued): 


Norway krone: 
August 22, 1988 


Republic of South Africa rand: 


August 5, 1988 


August 10, 1988 
August 17, 1988 
August 18, 1988 
August 19, 1988 
August 22, 1988 
August 23, 1988 


Switzerland franc: 


August 9, 1988 

August 10, 1988 
August 11, 1988 
August 17, 1988 
August 18, 1988 
August 19, 1988 
August 22, 1988 


(LIQ-03-01 S:NISD CIE) 
Dated: September 6, 1988. 


ANGELA DeGacETANO, 
Chief, 
Customs Information Exchange. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 88-116) 


FLoraAL TrapE Counci. or Davis, CALIFORNIA, PLAINTIFF v. UNrTreD STATEs, 
DEFENDANT, AND ASOCIACION COLOMBIANA DE EXPORTADORES DE Fores, As- 
SOCIATION OF FLORAL IMPORTERS OF FLORIDA, AND CF*X, INc., DEFENDANT- 
INTERVENORS 


Court No. 88-06-00398 
[Remanded.] 


(Decided August 30, 1988) 


Stewart & Stewart (Eugene L. Stewart, Terence P. Stewart, Charles A. St. Charles, 
and James R. Cannon, Jr.), for plaintiff. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch (M. Martha Reis), Civil Division, United States Department of 
Justice, for defendant. 

Arnold & Porter, (Patrick F.J. Macrory, Daniel C. Esty), for defendant-intervenors. 


OPINION 


Restani, Judge: This matter is before the court on plaintiffs rule 
56.1 motion for judgment upon the agency record. Floral Trade 
Council challenges the determination of the International Trade 
Administration of the Department of Commerce (ITA) not to com- 
mence an administrative review of 24 named importers and con- 
signment brokers or, in the alternative, of all Colombian producers 
and exporters of certain fresh cut flowers from Columbia. Because 
of requests for annual reviews by certain importers or producers 
and because of requests by this plaintiff, regarding certain produc- 
ers, imports of 35 Columbian producers or exporters will be re- 
viewed. Under ITA procedures approximately 200 other producers 
or exporters are to be assessed antidumping duties based upon the 
original order, unless they were excluded from its coverage. See 19 
C.F.R. § 353.53a(d) (1987). 

The question the parties have put before the court is whether 
Commerce has acted in a manner consistent with 19 U.S.C. 
§ 1675(a) (1982 & Supp. IV 1986), section 751 of the Trade Agree- 
ment Act of 1930, as amended, which provides for annual reviews of 


1l 
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the antidumping orders upon request, in promulgating its regula- 
tions implementing this statute and in applying those regulations. 
19 C.F.R. § 353.53(aX(1) requires a domestic party to specify the man- 
ufacturers, producers and exporters it wishes investigated pursuant 
to the annual review and to state the reasons therefore.’ In this 
case, plaintiff Floral Trade Council did request an annual review of 
certain exporters and producers; it alleged, however, that certain 
low cost sales were being made by some importers and it asked ITA 
to investigate the importers and to determine the identity of the 
suppliers of those importers. Thus, it did not specify by name all of 
the producers or exporters which it wished investigated, in order 
that any below fair value sales being made to particular importers 
would be counteracted. Subsequent to the denial of its request, Flo- 
ral Trade Council asked for reconsideration and indicated that if 
Commerce could not determine the source of the less than fair 
value imports by investigating the 24 importers that concerned Flo- 
ral Trade Council, then it should investigate all nonexcluded Colom- 
bian flower growers. 

Intervenor argues that the request for 751 review made by Floral 
Trade Council did not specifically ask for a review of all producers 
or exporters, and that it could not cure deficiencies in its request 
with its later clarifying letter. This was not the view expressed by 
defendant. It was silent on this point. ITA itself never addressed di- 
rectly what kind of clarifications are acceptable. ITA has never stat- 
ed that it will not accept any clarifications of requests which may 
be interpreted in more than one way nor has its counsel made such 
a statement. Furthermore, ITA has not stated that exporters and 
producers cannot be specified other than by name.? 

Defendant’s counsel argues that plaintiff failed to demonstrate it 
had acted with due diligence to obtain the suppliers’ names. ITA did 
not say that it had come to that conclusion nor does its regulation 
give any hint that due diligence is the standard for acceptance of a 
request such as plaintiff's. Furthermore, defendant states it cannot 
identify the suppliers and it argues that supplier information in 
customs documentation is confidential and not available either for 
ITA’s or plaintiff's use in these cases. Thus, it seems lack of due dili- 
gence is not the real issue here. 

The first true issue is whether plaintiff may simply name import- 
ers. The answer is “no.” The regulation requires specification of ex- 
porters or producers. Producers and exporters are the focus of ITA 
unfair trade cases. It is reasonable for ITA to require by regulation 
that a domestic party name the producers or exporters it wishes re- 
viewed in an antidumping case so that the rates applicable to such 
producers or exporters may be redetermined. ITA has rarely uti- 
lized importer specific rates and the examples given of such rates 
bear no factual similarity to this case. Thus, ITA is not required to 


1 Importers may ask for reviews of their suppliers, and producers and exporters may request a review of themselves, both 
without stating reasons. 19 C.F.R. § 353.53a(aX2) and (3). 
2 There does not seem to be any significant difference between listing 200 names known to ITA and saying “all.” 





U.S. COURT OF INTERNATIONAL TRADE 13 


investigate importers and provide importer specific rates. Further- 
more, naming of importers who are agents or consignment brokers 
is not the naming of exporters. The broad definition of exporter con- 
tained in 19 U.S.C. § 1677(13) (1982) applies to the calculation of 
United States price. ITA acts reasonably in not applying this defini- 
tion to the regulation at issue. 

The next issue is whether ITA acted reasonably in response to 
plaintiff's request to identify the suppliers of the importers. This is 
obviously a request to investigate such unnamed suppliers. The 
court finds that ITA did not act reasonably in regard to such a re- 
quest because it did not react to it at all, it merely treated the re- 
quest as one to investigate importers. 

It is true that plaintiff's request is susceptible of two interpreta- 
tions. One is that if ITA cannot identify the suppliers no further ac- 
tion is requested. The other is that if ITA cannot identify the suppli- 
ers all possible sources of supply are to be investigated. Plaintiff 
clarified that it was requesting the latter and ITA did not act on the 
request as clarified by rejecting it for inadequate reasons or for 
some other deficiency.’ 

At oral argument regarding this matter, counsel for ITA repre- 
sented that she did not know what decision the agency wold make if 
the request were actully one, in the alternative, for review of all the 
exporters and producers. The court deems it premature to decide 
whether the agency has discretion to decline a request to review all 
producers and exporters prior to the agency acting on such a 
request. 

Because defendant in its arguments to the court emphasized the 
practicalities of conducting a full review, the court asked for further 
history regarding large investigations to determine if in making the 
full request plaintif was asking the impossible. Fulfilling a request 
of the type that plaintiff has made, might present great burdens if 
approached on a producer-by-producer basis, but the court is not 
convinced ITA has not coped with such difficulities before or that it 
may not use sampling in some cases. Prior to the amendment elimi- 
nating mandatory 751 reviews, every non-excluded producer would 
have been subject to review, no matter the number involved. Fur- 
thermore, there is no indication in the legislative history of the 
amendment that Congress meant to deny a party the right to re- 
quest a review because the review involves a large number of pro- 
ducers. See H.R. Rep. No. 725, 98th Cong., 2d Sess. 22-23 (1984) and 
H.R. Rep No. 1156, 98th Cong., 2d Sess. 181, reprinted in 1984 USS. 
Code Cong. & Admin. News 5220, 5298. It would seem to be plain- 
tiffs option under the statute to request a review of merely a few 
producers or exporters or of all of them. What kinds of reasons it 
must provide or whether it need provide any is yet to be decided. 


3 Counsel had made it clear that lack of adequate reasons is not the rationale for rejection of plaintiff's request. Interve- 
nor argued to ITA that plaintiff had provided no reason for its broader request, but the reason is evident — inability to 
identify the producers and exporters of concern to it. 
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Accordingly, this matter is remanded to ITA to determine wheth- 
er or not it will accept plaintiff's request to investigate all potential 
suppliers of the named importers, that is, all relevant producers 
and exporters. ITA shall make its determination within thirty days. 


(Slip Op. 88-117) 
Omark INDUSTRIES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court Nos. 84-11-01595 83-01-00028 


Before DiCar1o, Judge. 


Customs’ classification of imported chain saw parts as “chain sprockets, clutches, 
universal joints and parts thereof,” under item 681.21 of the Tariff Schedules of the 
United States is affirmed. 

[Denial of protest sustained; action dismissed.] 

(Decided August 31, 1988) 

George R. Tuttle, P.C. (Stephen S. Spraitzar), for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, United 
States Department of Justice (James A Curley), for defendant. 


DiCaro, Judge: This case concerns the proper tariff classification 
of sprockets, drums and attached hubs, and associated parts for use 
in gasoline-powered chain saws. Omark Industries, Inc. (Qmark) im- 
ported the merchandise from Canada and the United States Cus- 
toms Service (Customs) classified it under item 681.21 of the Tariff 
Schedules of the United States (TSUS), as “chain sprockets, clutch- 
es, universal joints and parts thereof.” Omark protested Customs’ 
classification and asserted the merchandise is properly classifiable 
under item 674.70, TSUS, as a part of a “hand directed or con- 
trolled tool with a pneumatic or self-contained non-electric motor.” 

The Court has jurisdiction under 28 U.S.C. § 1581(a) (1982). The 
Court finds the merchandise is properly classifiable under item 
681.21, TSUS, and affirms Customs’ classification. 


THE MERCHANDISE 


The imported drum and adaptor assemblies are used in gasoline- 
powered chain saws. The imported parts include Part No. 14027, 
consisting of a clutch drum or cup having a splined hub or adaptor, 
which is about '2 inch in length. Omark’s advertisements refer to 
the drum as a “clutch drum,” and the hub or adaptor as a “splined 
hub.” The hub is affixed to the clutch drum by brazing. Part No. 
22211 consists of the clutch drum and hub which has several castel- 
lations cut in the end for connection to an oil pump drive. Part No. 
26831 consists of the clutch drum and hub, a rim sprocket for 
mounting on the splined hub, and a bearing which is press-fitted in- 
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to the bore of the hub. A dust seal and washer are also included in 
Part No. 26831 but their classifications are not in issue. 

Omark sells the imported merchandise to distributors or dealers, 
who in turn resell the merchandise as replacement parts to owners 
of chain saws, or sometimes to manufacturers of chain saws. The 
chain saw employs a centrifugal clutch consisting of a driving mem- 
ber and a driven member. The driving member, which is firmly: at- 
tached to the output shaft of the chain saw’s engine (drive shaft), 
has shoes connected to a spring or other flexible means of restraint. 
The driven member is the clutch drum and hub. 

As the drive shaft of the chain saw turns, it causes the driving 
member to turn. When the driving member reaches a certain speed, 
the shoes move outwardly under centrifugal force created by the ro- 
tational speed of the member to engage the inside of the rim of the 
clutch drum. The drum and hub will then turn along with the driv- 
ing member under the twisting force (torque) caused by this engage- 
ment. Conversely, when the rotational speed of the driving member 
is reduced, the tension of the springs overcomes the lessened cen- 
trifugal force to cause the shoes to move inwardly, break contact 
with the rim, and disengage the clutch. 

The hub, a circular projection about 1 inch in length, extends 
from the wall of the clutch drum. A bore hole extends through the 
center of the drum for the length of the hub. A plurality of ridges 
(splines) are spaced around the hub. 

The rim sprocket is designed with a number of slots that are 
keyed to the spacing of the splines to allow the sprocket to be 
mounted on the hub. When the clutch drum is engaged, torque is 
transmitted from the drum to the hub, and then to the sprocket 
which drives the chain around a guide bar to give the saw its cut- 
ting action. Since the thickness of the sprocket is somewhat less 
than the length of the hub, there is a small amount of play between 
the sprocket and the drum wall so that the sprocket can slide a lit- 
tle in either direction along the axis of the hub. This helps align the 
sprocket with the guide bar. 

The splined hub of the clutch drum of exhibit PX 2A has square 
indentations or castellations in its end which connect to an oil 
pump. When the clutch drum turns, the pump will supply oil to the 
chain for lubrication. 

The bearing is press-fitted (or force-fitted) by an arbor press into 
the bore of the hub of exhibit PX 3 and cannot be removed by hand. 
The bearing has an aperture at the center to permit the drive shaft 
to pass through. The principal function of the bearing is to allow 
relative motion between the drive shaft and the clutch drum. Thus, 
when the engine of the chain saw is idling, the clutch is disengaged 
and the drive shaft and driving member of the clutch are rotating 
while the clutch drum and hub, sprocket and chain remain station- 
ary. Without the relative motion afforded by the bearing, the en- 
gine would have to be stopped every time it is necessary to stop the 
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chain. The bearing also provides spacing or radial alignment be- 
tween the clutch drum and drive shaft, transmits forces resulting 
from the cutting action of the saw to the output shaft, and supports 
the clutch. The clutch could not operate safely in the absence of the 


Exhibit PX 3 includes a rim sprocket as part of the imported mer- 
chandise. The sprocket, when mounted on the splined hub, drives 
the chain to produce the saw’s cutting action. The sprocket is not 
part of the clutch and has an identity of its own. 


Discussion 


Customs classified the imported merchandise under item 681.21, 
TSUS: 


Gear boxes and other speed changers with fixed, multiple, or 
variable ratios; pulleys and shaft couplings; pillow blocks; 
flange, take-up, cartridge, and hanger units; are converters; 
chain sprockets; clutches and universal joints; all the foregoing 
(except parts of agricultural or horticultural machinery and im- 
plements provided for in item 666.00 and parts of motor vehi- 
cles, aircraft, and bicycles) and parts thereof (con.): 


681.21 Chain sprockets, clutches, universal joints, and parts 
thereof * * *. 


Omark contends the parts should be classified under item 674.70, 
TSUS: 


Hand-directed or -controlled tools with pneumatic or self-con- 
tained non-electric motor, and parts thereof; 


674.70 Other * * *. 


Customs’ classifications are presumed to be correct and the bur- 
den of proving otherwise is upon the part challenging the classifica- 
tion, although that party need not establish that its proposed classi- 
fication is correct. The court must ascertain the correct classifica- 
tion, both independently and in comparison with the importer’s 
alternative. 28 U.S.C. § 2639(aX(1) (1982); Brookside Veneers, Ltd. v. 
United States, 047 F.2d 786, 787 (Fed. Cir. 1988); Jarvis Clark Co. v. 
United States, 2 Fed. Cir. (T) 70, 73-75, 733 F.2d 873, 876-78 (1984). 


1 


To be considered a “part,” an article must be an integral, constit- 
uent, or component part, without which the article that it is joined 
to could not function as that article. United States v. John A. Steer 
Co., 46 CCPA 132, 134, C.A.D. 715 (1969). The Court finds the im- 
ported clutch drums or cups in exhibits PX 1A, PX 2A, and PX 3A 
to be parts of a centrifugal clutch for three reasons. 

First, the clutch drum is necessary for the clutch to perform its 
function of transmitting torque from the output shaft of the engine 
through the drum to the sprocket. Similarly, the clutch could not 
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perform its other chief function of controlling the transmission of 
torque without the cooperation of the drum and shoes of the driving 
member during engagement and disengagement. 

Second, Omark describes the drum in trade advertisements and 
engineering drawings as a “clutch drum” or “clutch cup.” The 
Court can find no reason for Omark to designate the drum in this 
manner if were not in fact part of the clutch. Although Omark de- 
nied that the imported merchandise was advertised as clutch parts, 
or parts of a clutch system, Plaintiff's Post-Trial Brief at 15, 
Omark’s advertisements in exhibits PX 4B and DX B refer to the 
imported merchandise as a “clutch drum” in illustrations designat- 
ing the various components of the clutch and sprocket assembly. 

Third, a treatise by Joseph Edward Shigley entitled Mechanical 
Engineering Design (3d ed. 1977) includes a photograph of a centrif- 
ugal clutch showing the clutch in two parts: (1) the driving member 
with shoes and (2) the drum and hub. Exhibit DXE. The court may 
consult dictionaries, lexicon, the testimony of record and other reli- 
able sources of information as an aid to its knowledge. Austin 
Chem. Co. v. United States, 835 F.2d 1423, 1426 (Fed. Cir. 1987). A 
witness for Omark, a technical consultant offered as an expert wit- 
ness in the area of powered products such as chain saws and brush 
saws, agreed the cup or drum is part of the clutch with an exception 
for the adaptor or splined hub. 

The Court also finds that the splined hub or adaptor is also part 
of the clutch. The evidence shows that it is permanently attached to 
the drum by a brazing operation, and is not intended to be removed. 
Omark sells the drum and hub as a unit, and does not sell the drum 
without the attached hub. The hub is an extension of the drum and 
serves as the means of transmitting torque from the drum to the 
sprocket. Without the hub, torque would not be transmitted to the 
sprocket and the clutch could not function. Furthermore, Shigley’s 
treatise on mechanical engineering and design shows a drum and 
hub as parts of a disassembled centrifugal clutch. The hub or adap- 
tor on each imported drum is therefore part of the clutch. 

The bearing, which is press-fitted into the bore of the hub by an 
arbor press, is physically part of the clutch drum and cannot be re- 
moved by hand. Omark imports and sells the clutch drums of exhib- 
it PX 3A with the bearing in place, and the bearing is obviously not 
intended to be removed (although it can be if special tools are em- 
ployed). The bearing allows relative motion, acts as a radial spacer, 
and transmits cutting forces from the chain to the drive shaft. Al- 
though it does neither transmits torque nor controls the transmis- 
sion of torque as do the drum and hub, the presence of the bearing 
is necessary for the clutch to function. The bearing is part of the 
clutch because it is essential to the functioning of the clutch and 
without the bearing the clutch would not operate. 

The rim sprocket of exhibit PX 3 is a separate article that is 
mounted on the hub and drives the chain. 
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2 


Omark contends Customs’ classification under item 681.21, TSUS, 
is incorrect because the imported parts contain additional, signifi- 
cant, and co-equal non-clutch functions which render them “more 
than” clutch parts. Omark identifies eight “additional and signifi- 
cant non-clutch functions”: 


1. The imported parts perform an important support function 
in relation to the chain and rim sprocket. 

The imported parts, except exhibit PX 1A, drive an oil 
pump which is critical to the operation of the chain saw. 

3. The imported parts, except exhibit PX 1A, participate in 
the braking function of the chain saw. 

4. The sprocket adaptor on all of the parts allows the rim 
sprocket and chain to align themselves during operation, a key 
selling point of the imported merchandise. 

5. The sprocket adaptor serves the function of being a bear- 
ing carrier, which is not a clutch function. 

6. The chain saw trade regards the imported merchandise as 
a sprocket system or part of a sprocket system, and not as a 
clutch part. 

7. For all parts, the cost of manufacturing the adaptor prior 
to assembly is at least twice as much as the cost of manufactur- 
ing the drum. 

8. The manufacturing of the adaptor is more extensive than 
that for the drum. 


Plaintiff's Post-Trial Brief at 19-20. 

The law provides that where an article has both a primary and 
an incidental function subordinate to the primary function, the pri- 
mary function governs classification. Carling Elec. Co. v. United 
States, 3 Fed. Cir. (T) 109, 113, 757 F.2d 1285, 1288 (1985); Trans-At- 
lantic Co. v. United States, 60 CCPA 100, C.A.D. 1088, 471 F.2d 
1397, 1399 (1973). The question of whether a given function is sec- 
ondary or co-equal is one of fact. Carling Elec. Co., 3 Fed. Cir. (T) at 
113, 757 F. 2d at 1288, Englishtown Corp. v. United States, 64 CCPA 
84, 87, C.A.D. 1187, 553 F.2d 1258, 1260 (1977). 

Omark claims the splined hub or adaptor supports the sprocket 
and chain, and that this function is co-equal to that of the clutch. 
To show the importance of the supporting function of the hub, 
Omark relies on Pollard Bearings Corp. v. United States, 62 CCPA 
61, 63, C.A.D. 1146, 511 F.2d 568, 570 (1975), which found that an 
integral shaft bearing used in certain automobiles had a six inch 
shaft “designed and strengthened to accept the pulley-fan attach- 
ment and the increased loads created by the power transmitted to 
the other components, without breaking.” 

Even if the hub supports the sprocket and chain, the government 
argues this function does not equal that of the clutch’s. Since the 
sprocket is mounted over the hub, and the chain rides on the 
sprocket, the hub necessarily supports these parts just as a furnace 
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in the basement of a house supports the steam pipes or hot air ducts 
that channel heat from the furnace to the upper floors. The princi- 
pal function of the furnace is to supply heat to the house, and only 
incidentally to support the pipes or ducts that rest on it because of 
its location in the basement. The same reasoning applies to the hub. 
The government also states that Pollard Bearings Corp. is factually 
distinct from the merchandise in this action. Here, there is not a 
shaft bearing but a small hub about 1/2 inch long protruding from 
the clutch drum, while in Pollard there was a shaft 12 times that 
size that was specially designed to take a thrust load coming from 
the operation of the fan, and to support the heavy loads imposed by 
the automobile’s accessories. The hub, on the other hand, is 
designed to carry the sprocket and chain, which weigh only a few 
ounces and to absorb some forces generated by the cutting action of 
the saw. The principal function of the hub is to transmit torque to 
the sprocket and its supporting function is incidental. In Pollard, 
however, the shaft was specifically designed for its supporting 
function. 

Testimony at trial estimated the sprocket to weigh only four or 
five ounces, and the chain one ounce, so that the total weight carri- 
ed by the hub in supporting these parts is no more than 6 ounces, 
and certainly less than one pound. The Court finds the supporting 
function of the hub to be secondary and incidental to the clutch’s 
principal function of transmitting torque. 

The Court also finds that the alignment feature is secondary and 
not co-equal to the clutch’s functions of transmitting torque and 
controlling the transmission of torque. There is a small amount of 
play between. the sprocket and the drum wall which permits the 
sprocket to slide longitudinally along the splines of the hub for 
alignment with the guide bar. It is not necessary, however, for the 
sprocket to slide in order for it to align with the guide bar. The spur 
sprocket, as shown in exhibit DX B, is a commercial product sup- 
plied by Omark that does not slide and remains stationary when in 
operation. Other sprockets: have been made that remain in align- 
ment with the guide bar through careful control of dimensions dur- 
ing manufacture. The chain saw would function even if the sprocket 
and guide bar are not aligned, although there might be uneven 
wear if there is substantial misalignment. Since the chain saw will 
not operate unless the clutch transmits torque to the sprocket, the 
Court finds that the clutch function is vastly more important than 
the alignment function. 

The castellations on the end of the hub of exhibit PX 2A are in- 
tended to drive an automatic oil pump which lubricates the chain 
while it is turning. Testimony at trial indicated that chain saw 
users did not accept automatic oilers when they first appeared. 
Many chain saws are not equipped with automatic oilers and in- 
stead use a manually operated pump. While the automatic oiler is a 
convenient feature, it is not essential and the chain saw will oper- 
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ate in its absence. Even if the automatic oiler failed to operate, the 
saw could still function as long as oil was supplied to the chain by 
hand. The Court finds the function of the splined hub of exhibit PX 
2A in driving the oil pump to be one of convenience and secondary 
to the clutch’s primary function of transmitting torque since the 
saw will not operate unless torque is transmitted to the sprocket. 

Omark also argues that because the cost. of the hub is greater 
than that of the drum, the function of the hub cannot be considered 
incidental. The Court agrees that the function of the hub is not inci- 
dental, but rather is to transmit torque from the clutch drum to the 
sprocket. The Court finds that this to be a clutch function. 
Whatever costs Omark incurred in manufacturing the hub were for 
the purpose of allowing the hub to perform its clutch function, and 
only incidentally to perform subsidiary functions such as cooperat- 
ing with the sprocket in the alignment and driving the automatic 
oiler. 

The Court also finds the braking function to be incidental to the 
clutch function. The clutch drum of exhibit PX 2A cooperates in 
braking. This is achieved by activating a band that wraps around 
the outside of the rim of the drum to stop it from rotating. When 
the drum ceases to rotate, no torque will be transmitted to the 
sprocket, the motion of the chain will stop, and the saw will idle. 
The clutch drum does not function as a brake. The brake is the 
band that closes about the drum. While the rim of the drum is 
treated to withstand the frictional force of the brake, the clutch 
drum is otherwise unchanged and its function unaltered. While the 
brake is an important and desirable safety feature, it is not essen- 
tial and the saw will operate without it. Indeed, many chain saws 
are not even equipped with brakes. Moreover, there are other 
means of achieving safety without the use of brakes. The Court 
finds the braking function to be secondary and not co-equal to the 
function of the clutch drum in transmitting torque, and controlling 
the transmission of torque to the sprocket. 

Omark states that the collective effect of the additional functions 
renders the imported merchandise “‘more than” a clutch part, and 
cites in support of this proposition C.J. Tower & Sons, Inc. v. United 
States, 69 CCPA 128, 673 F.2d 1268 (1982), and S.B.G. Steel Scuf- 
folding & Shoring Co. v. United States, 70 Cust. Ct. 158, C.D. 4423 
(1973), aff'd, 61 CCPA 73, C.A.D. 1123, 496 F.2d 1224 (1974). 

C.J. Tower involved the question of whether a device to water 
hogs was more than a valve. In addition to the valve, the hog water- 
er included a watering tube, which, although operated in conjunc- 
tion with a valve stem to deliver water to the hog’s mouth, was not 
related to the function of the valve. In addition, a flow restrictor 
functioned to reduce the flow of pressurized water to the hog’s 
mouth which was a completely different’ function from that per- 
formed by the valve. Finally, a filter screen acted in conjunction 
with the flow reducer to remove particles that would cause a mal- 
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function. The court found that the “hog waterer would not function 
as intended without the use of these three components.” C.J. Tower 
& Sons, 69 CCPA at 135, 673 F.2d at 1272. The function of the valve 
was therefore not essential, and “even without the valve portion of 
the hog waterer, the merchandise would perform its intended func- 
tion of delivering a clean, flow-regulated supply of drinking water 
directly into an animal’s mouth on demand.” Jd. at 135 n.2, 673 
F.2d at 1272 n.2. 

In contrast to C.J. Tower, the chain saw will not operate in the 
absence of the clutch function because torque will not be transmit- 
ted from the drive shaft to the clutch drum, sprocket, and chain. 

In S.B.G. Steel Scaffolding & Shoring Co. v. United States, 70 
Cust. Ct. 158, C.D. 4423 (1973), aff'd, 61 CCPA 73, C.A.D. 1123, 496 
F.2d 1224 (1974), the court considered the classification of an im- 
ported shore frame assembly into which concrete is poured at a 
building or construction site. The shore frame acts “as a temporary 
support until the load can sustain inself.” 70 Cust. Ct. at-160. The 
question was whether the shore frame was “more than” a jack. The 
court held that it was because the shore frame included a “bracing 
necessary to provide lateral support so that the shoring may func- 
tion safely and efficiently and support the load until the concrete 
has hardened.” The court found that providing lateral support for 
the concrete was as important as jacking or lifting. 

Unlike the lateral support feature, the additional functions 
Omark assets for the drum or hub are clearly incidental and sec- 
ondary when compared to the clutch’s functions of transmitting tor- 
que and controlling the transmission of torque. None of the addi- 
tional functions of the clutch drum and hub, as asserted by Omark, 
are as important to the operation of the chain saw as the clutch 
function. See Trans-Atlantic Co. y. United States, 60 CCPA 100, 
C.A.D. 1088, 471 F.2d 1397 (1973) (single action spring hinge, which 
held a door in place and closed it automatically, was not “more 
than” a hinge because the primary function of the hinge was to 
hold the door in place and the door closing feature was an auxiliary 
feature because the door could be closed manually if the spring 
were removed); Arthur J. Fritz & Co. v. United States, 56 CCPA 67, 
C.A.D. 956, 407 F.2d 417 (1973) (flexible ring used in sealing a junc- 
ture between water pipes which allowed water drainage when pres- 
sure was low was not “more than” a gasket because the drainage 
function was incidental to the primary function of sealing); Tridon, 
Inc. v. United States, 5 CIT 167 (1983) (directional signal for auto- 
mobile that clicked when the signal was operating was the inciden- 
tal effect of opening and closing the circuits and was secondary to 
the visual effect and thus not “more than” a switch); A.J. Arango, 
Inc. v. United States, 1 CIT 271, 517 F. Supp. 698 (1981) (flexible 
shaft coupling that could absorb vibration was incidental to cou- 
pling’s primary function), aff'd, 69 CCPA 85, 671 F.2d 484 (1982). 
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The Court finds that the imported merchandise is not “more 
than” a clutch and is classifiable under item 681.21, TSUS, as part 
of a clutch. 


3 


Omark also argues that item 674.70, TSUS, more specifically pro- 
vides for the merchandise than item 681.21, TSUS. 

Item 681.21, TSUS, provides for “chain sprockets, clutches * * * 
and parts thereof”. Since these articles are listed under the name 
which they are known in commerce, item 681.21 must be considered 
an eo nomine provision for sprockets and clutches, and also for 
parts because “parts” are expressly mentioned. See United States v. 
Bruckman, 65 CCPA 90, 94 & n.8, C.A.D. 1211, 582 F.2d 622, 625 & 
n.8 (1978). 

Omark argues the sprocket and drum are described under item 
674.70, TSUS. Omark argues that item 674.70, TSUS, is a use provi- 
sion because, to be classified under item 674.70, TSUS, it must be 
shown that the article is chiefly used as part of a tool that is hand- 
directed or hand-controlled, and which is pneumatic or has a self- 
contained non-electric motor. One of the uncontested facts agreed is 
that “the imported merchandise is chiefly used in hand-directed or 
controlled tools with pneumatic or self-contained non-electric mo- 
tor.” Pre-Trial Order, schedule C, {/11. 

In the absence of legislative intent to the contrary, a product that 
is described by both a use provision and an eo nomine provision 
with equal specificity is generally more specifically provided for 
under the use provision. United States v. Siemens Am., Inc., 68 
CCPA 62, 70, 653 F.2d 471, 478 (1981), cert. denied, 454 U.S. 1150 
(1982); United States v. Simon Saw & Steel Co., 51 CCPA 33, 39-40, 
C.A.D. 834 (1964); United States v. Electrolux Corp., 46 CCPA 143, 
147-48, C.A.D. 718 (1959); Eastalco Aluminum v. United States, 11 
CIT ——,, Slip Op. 86-96 at 3 (1986). 

The Court finds that item 674.70, TSUS, which covers “hand-di- 
rected tools * * * other” is a not a use provision, but rather a gener- 
al descriptive provision. The adjective “hand-directed” does not sug- 
gest a use. The general descriptive nature of item 674.70, TSUS, is 
apparent when compared to item 674.60, TSUS, which is a use pro- 
vision covering “tools suitable for metal-working”’. 

The rule to be applied is that where an article is provided for spe- 
cifically under one item, and as a part of an article in another item, 
“fa] provision for ‘parts’ of an article covers a product solely or 
chiefly used as a part of such article, but does not prevail over a 
specific provision for such part.” General Interpretative Rule 10(ij), 
TSUS. The Tariff Classification Study Submitting Report explains 
that at the time the report was submitted in November of 1960, 
there was much uncertainty in connection with the tariff treatment 
of parts of articles: 
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In some instances, a mere provision for “parts” prevails over 
much more specific descriptions in the tariff schedules.. Even 
certain “universal” components such as nuts, bolts, screws, and 
so forth, are sometimes classified as parts of a particular article 
according to their type and specific uses. In the proposed sched- 
ules, specific provision is made for the more usual components 
of articles. Under the rule expressed in headnote 10(ij), these 
specific provisions will prevail over a mere provision for “parts” 
of a particular article. 


Tariff Classification Study Submitting Report 19 (Nov. 1960). The 
Tariff Classification Study Submitting Report is part of the legisla- 
tive history of the TSUS. See Brechteen Co. v. United States, No. 
88-1154, slip op. at 15 (Fed. Cir. Aug. 19, 1988); Rifkin Textiles 
Corp. v. United States, 54 CCPA 138, 141, C.A.D. 925, cert. denied, 
389 U.S. 931 (1967). 

Under Rule 10 (ij), a “specific provision for such part” prevails 
over a provision for parts of an article. Item 681.21 is a specific pro- 
vision for sprockets and clutches because it refers to them by name. 
See Norman G. Jensen, Inc. vy. United States, 77 Cust. Ct. 9, 21, C.D. 
4668 (1976). 

In a similar case, parts of clutches for winches which in turn 
were parts of tractors were classified as parts of clutches. The im- 
porter claimed the merchandise should have been classified as parts 
of winches or parts of tractors. The court found General Interpreta- 
tive Rule (ij) controlling, and ruled that parts of clutches was more 
specific than parts of winches or parts of tractors. In concluding 
that the merchandise was properly classified, the court stated: 


The competing provisions here are item 680.54 which covers 
clutches and parts and item 664.10 which covers winches and 
parts. General Interpretative Rule 10(ij), supra, provides that a 
provision for “parts” of an article does not prevail over a specif- 
ic provision for such part. Under this rule the clutches involved 
herein would be classifiable under item 680.54 even though 
they were parts of winches * * *. 

[I]t is much more logical to hold that since clutches which are 
parts of winches are classifiable under the specific provision for 
“clutches” rather than as parts of winches, clutch parts are 
classifiable under the provision for parts of clutches rather 
than as parts of winches. Such parts do not become parts of 
winches until they are first parts of clutches. Where a particu- 
lar part of an article is provided for specially, eo nomine, and 
must be classified under that provision regardless of whether it 
is a part of the whole, a part of that particular part is more spe- 
— provided for as a part of the part than as a part of the 
whole. 

In our view General Interpretative Rule 10(ij) was intended 
to prevent a circuity of construction which would hold parts of 
a winch clutch to be classifiable as parts of a tractor. 


Liebert v. United States, 60 Cust. Ct. 677, 684-88, C.D. 3499 (1968). 
Citing the Tariff Commission Submitting Report, the court affirmed 
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the classification of the merchandise as parts of clutches rather 
than as parts of winches or parts of tractors. 

Omark contends that Liebert incorrectly applied Rule 10(ij) be- 
cause there was no “specific” provision at issue, and Rule 10(ij) is a 
relative specificity rule that applies only where there is a compet- 
ing “parts” provision and a competing “specific” provision. Omark 
contends the Liebert court should have instead applied General In- 
terpretative Rule 10(c), TSUS, which provides that “an imported ar- 
ticle which is described in two or more provisions of the schedules is 
classifiable in the provision which most specifically describes it.” 
Likewise, Omark urges this Court to apply Rule 10(c). 

Even assuming that Rule 10(c) governs, the court finds the mer- 
chandise to be described in item 681.21, TSUS, more specifically 
than in item 674.70, TSUS. Item 674.70 covers a broad range of arti- 
cles and their parts. A tool is defined as an implement, instrument, 
or utensil held in the hand and used for cutting, hitting, digging, 
rubbing, etc., such as knives, saws, hammers, shovels, rakes, etc. See 
Webster’s New World Dictionary 1498 (2d ed. 1972). The only limita- 
tions imposed by item 674.70 are that the tool be hand-directed or 
hand-controlled, and be operated by a pneumatic or self-contained 
non-electric motor. There is also a huge number of parts that make 
up these tools. As one example, the parts list for a chain saw in ex- 
hibit PX 11B lists 313 separate parts, including filters, springs, 
gears, washers, gaskets, handles, brackets, studs, pins and a hous- 
ing. The number and variety of parts which comprise the tools de- 
scribed by item 674.70. TSUS, vastly exceed those that comprise a 
clutch or a sprocket. The Court finds the requirements of item 
674.70, TSUS, to be easier to satisfy than those of a sprocket or 
clutch. See F.L. Smidth & Co. v. United States, 56 CCPA 77, 85, 
C.A.D. 958, 409 F.2d 1369, 1376 (1969); Humphreys v. United States, 
56 CCPA 67, 71, C.A.D. 956, 407 F.2d 417, 420 (1969). The Court also 
finds that item 681.21, TSUS, describes the imported merchandise 
with the greatest specificity. See Korody Colyer Corp. v. United 
States, 66 Cust. Ct. 337, 340, C.D. 4212 (1972) (nozzles used as parts 
of fuel injection pumps incorporated into engines were properly 
classified as parts of pumps rather than as: parts of engines); Foster 
Wheeler Corp. v. United States, 61 Cust. Ct. 166, 176-78, C.D. 3556, 
290 F. Supp. 375, 383-84 (1968) (parts of converters were properly 
classifiable as parts of converters rather than parts of machines). 


CONCLUSION 


Upon examination of the imported merchandise and other exhib- 
its, and consideration of the expert testimony at trial and authorita- 
tive technical and lexicographic sources, the Court finds that the 
presumption of correctness under 28 U.S.C. § 2639 (1982) has not 
been rebutted, and that Customs properly classified the imported 
merchandise as “chain sprockets, clutches, universal joints and 
parts thereof,” under item 681.21, TSUS. 
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OPINION AND ORDER 


Restani, Judge: This matter is before the court on plaintiff Al- 
goma Steel’s motion for an injunction of liquidation pending appeal 
of the judgment of this court sustaining the determination of the In- 
ternational Trade Commission of likelihood of material injury to a 
domestic industry by reason of import of goods manufactured by 
plaintiff. All parties agree that the authority for any such injunc- 
tion is 19 U.S.C. § 1516a(c) (1982). No party contends that the court 
should not hear this motion because of the pendency of the appeal 
but rather they appear to agree that, as is the case of any ordinary 
stay pending appeal, this court should hear the motion in the first 
instance. See Fed. R. App. P. 8(a). 

As to entries made prior to May 31, 1987, the termination date of 
the first annual review period, the court denies plaintiff's motion. 
At any time during the pendency of the litigation before this court 
plaintiff might have asked for relief under section 1516a(c), it did 
not do so. Defendant United States has already issued liquidation 
instructions with respect to such entries, thus, any action by the 
court at this time will disturb to some degree the status quo as to 
such entries. Although liquidation may be said to be a greater dis- 
ruption of the status, quo, in this case the court deems it in the pub- 
lic interest to allow the continuation of the orderly processing of 
such past entries. Plaintiff concedes that it made a considered 
choice not to seek a injunction as to the first review period, thereby 
substantiating defendant’s contention that no irreparable harm has 
been shown with respect to liquidation of the first set of entries. 
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The real debate in this action is whether the court should grant 
any injunctive relief as to the second set of entries which occurred 
between June 1, 1987 and May 31, 1988.! Plaintiff delayed almost 
two months in requesting injunctive relief. This is not a particular- 
ly long delay and defendants did not argue that they suffered any 
prejudice because of the delay. No action was taken during the two 
month period to effect liquidation. Accordingly, no problems of lach- 
es has arisen. 

The standard for granting injunctive relief in this case would 
seem to be the ordinary four part test.? Beginning with the balance 
of hardships, defendants have not claimed any particular hardships 
would be caused by the injunction. Duty deposits have been made. If 
defendants successfully defend the appeal, the injunction will be 
dissolved without injury to anyone. Given that the balance of hard- 
ships is entirely with plaintiff its burdens are somewhat lessened as 
to the other factors. 

Contrary to defendant intervenor’s assertion, the court does not 
find plaintiff's contentions on the merits frivolous. The court obvi- 
ously disagrees with plaintiff's view of the merits, see Algoma Steel 
Corp. v. United States, 12 CIT ——, Slip Op. 88-74 (June 8, 1988), 
appeal docketed No. 88-1491 (Fed. Cir. Jul. 7, 1988), but this is not a 
reason not to grant a stay pending appeal. See American Grape 
Growers Alliance for Fair Trade v. United States, 9 CIT 505, 507 
(1985). 

Next, the court will address the question of irreparable harm. 
Where the court has found a threat of mootness of the litigation 
and resultant waste of resources, the courts have not required proof 
of extraordinary financial harm as a prerequisite for an injunction. 
See Zenith Radio Corp. v. United States, 710 F.2d 806, 810 (Fed. Cir. 
1983); Oki Electric Indus, Co. v.. United States, 11 CIT ——, 669 F. 
Supp. 480 (1987); Ipsco, Inc. v. United States, 12 CIT ——, Slip Op. 
88-97 (July 21, 1988).° 

The court agrees with defendants that mootness does not appear 
to be a significant issue here, but certain of defendants’ arguments 
about review of Commerce Department determinations are rele- 
vant, for they are tangentially related‘ and they reveal a troubled 
path of reasoning. Defendant United States argues that the poten- 
tial for mootness of an action challenging an original determina- 
tion, necessitating an injunction of liquidation under Jpsco reason- 
ing, will occur only where plaintiff challenges the amount rather 
than the existence of duties. First, it is often unclear in a challenge 
to a dumping or subsidy finding what the effect of the challenge 
might be, that is, whether the challenge is simply to the amount of 
Tit is the United States rather than the Commission which would be enjoined but, contrary to the contention of the Unit- 
ed States, the United States is a named party. 

2 The court will apply the test in a sliding scale manner. See American Air Parcel Forwarding Co. v. United States, 1 CIT 
293, 299, 515 F. Supp. 47, 53 (1981). 

8 It was the potential for mootness, rather than its actuality, together with a variety of other factors which led in part to 
the Zenith, Oki and Ipsco decisions. 


‘ Plaintiff relies on Oki and Ipsco, which concern review of Commerce determinations; defendants argue they are 
incorrect. 
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duties or whether exclusion may be warranted. Second, reliance 
solely on such a distinction would cause the granting of injunctions 
for minor governmental errors, but could allow major errors to in- 
jure plaintiffs. Third, although the court noted this distinction 
among types of challenges in another context in Fabricas El Car- 
men, S.A. v. United States, 12 CIT ——, 680 F. Supp. 1577 (1988) 
and Agrexco Agricultural Export Company, Ltd. v. United States, 
80-10-01578, (CIT June 22, 1988) (Memorandum Opinion) this dis- 
tinction was not recognized by the United States. Rather, the thrust 
of its argument was that annual review determinations prevent 
original determinations from having any affect. See Government’s 
briefs opposing injunction in Ipsco and seeking dismissal in Fabri- 
cas and Agrexco. The court is not prepared to resolve all of the is- 
sues which arise out of these concerns in the context.of a case in- 
volving a Commission determination, but it does appear that annu- 
al reviews to establish new rates of duties would not present a 
threat of mootness to this litigation. 

From its view of the broader statutory scheme referred to above, 
the United States draws an argument that the proper way to obtain 
a “suspension” of liquidation and the greatest opportunity for relief 
as to past entries would be for a party such as plaintiff to have filed 
a request for an annual review. That would mean that any importer 
or producer who wished to challenge only the Commission’s injury 
determination and prevent liquidation of its entries pending resolu- 
tion of the dispute should put the Commerce Department to the 
time and expense of a frivolous annual review proceeding. Congress’ 
intent to prevent unnecessary annual reviews was a factor in grant- 
ing of the injunction in Jpsco, and this factor affects both the analy- 
sis of whether irreparable injury exists and the question of the pub- 
lic interest here, as well.5 

The United States also argues that the court ignores or rewrites 
19 C.F.R. § 353.53a (1987) which provides for liquidation in accord- 
ance with the deposit rate in effect at the time of entry if no annual 
review is requested. On the other hand, at times defendant seemed 
to contend that the regulation does not apply fully if a court deci- 
sion results in revocation of the order requiring the deposits. As the 
court in Oki and Ipsco held, 19 C.F.R. § 353.53a does not appear to 
apply in its literal terms to every case. If its did, it likely would be 
in conflict with the statute. All of this leads te the conclusion that 
the Government’s view of the effects of 19 U.S.C. § 1516a(c) and its 
own regulation is flawed by inconsistency: 

Apart from the mootness factor, which appears to be missing 
here, and the goal of conserving judicial and administrative re- 
sources, which may be present, plaintiff might also meet part of its 
burden by demonstrating unusual financial harm. In this case, pur- 
suant to section 1516a(c), if injunction of liquidation is not granted 


5 Defendant has not been clear as to the circumstances in which a court decision requiring a negative ITC finding will 
affect past entries, without a court injunction relating to the injury finding. 
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plaintiffs’ goods will likely be subjected to millions of dollars in du- 
ties even if it succeeds on appeal. Inability to obtain any monetary 
relief with regard to liquidated entries involving such substantial 
amounts weighs in favor of granting the injunction. See National 
Juice Products Ass’n v. United States, 10 CIT ——, 628 F. Supp. 928, 
984 (1986); American Customs Brokers Co. v. U.S. Customs Service, 
10 CIT ——,637 F. Supp. 218, 220 (1986) (both finding that the lack 
of ability to obtain relief in a court of law for economic harm suf- 
fered may constitute irreparable harm). The problem with plain- 
tiffs argument in this regard is that it is plaintiff's subsidiary, not a 
party, which will pay the duties. Plaintiff made no attempt to relate 
the duties to its own economic harm. The court may assume some 
unrecoverable financial harm, but the degree is uncertain. 

Defendants’ key argument in this case is the public interest, as 
reflected in the statutory scheme. They argue that the intent of 
Congress is to deny injunctive relief unless plaintiff can show harm 
beyond the unrecoverable loss of substantial amounts of money. 
They argue further that domestic parties have a very difficult time 
obtaining injunctions when Commission determinations are chal- 
lenged because harm through liquidation of competitor’s entries at 
duty rates lower than those sought by the domestic interest is diffi- 
cult to prove.* Thus, they seem to argue that manufacturers or im- 
porters should be required to show something approaching econom- 
ic death before an injunction is granted. 

Defendants cite the legislative history of the Trade Agreements 
Act of 1979 which states that injunctive relief is “truly an extraor- 
dinary measure.” S. Rep. 249, 96th Cong., Ist Sess. 253 (1979). This 
statement is made in the context of a provision which is intended to 
broaden the rights of domestic parties. Jd. at 252. As Congress saw 
it, under the law prior to the Trade Agreements Act “an importer is 
entitled to appeal every entry. If he is ultimately successful, his 
money will be refunded. Thus, although the proceedings are 
lengthy, he can still obtain complete relief.” H.R. Rep. 317, 96th 
Cong., lst Sess. 182 (1979).. Domestic parties, on the other hand, had 
more limited rights of appeal and could only seek prospective relief. 
Specifically, Congress noted that “even if the Court finds that the 
ITC erred in not finding injury, all entries made between the date 
of withholding of appraisement and the date of the Court order will 
escape assessment of dumping duties. The bill would provide the 
Court with discretionary authority to avoid this result where appro- 
priate.” Id. See S. Rep. 249, at 252. In providing for such relief, how- 
ever, Congress expressed its concern regarding the “commercial un- 
certainty relating to the suspension of liquidation” and, according- 


6 Injunctions are virtually automatic if a party, either foreign or domestic, seeks an injunction in the context of a chal- 
lenge to an annual review determination. 
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ly, indicated that such relief “is truly an extraordinary measure.” 


Id, pt 253. : 2s 

e fact that Congress set out “to remedy a disparity in the 
present law between the relief offered to importers and domestic 
manufacturers,” H.R. Rep. 317, at 182, does not manifest an inten- 
tion that the Trade Agreements Act affect all interests identically. 
Though Congress may have done its, best to equalize the rights of 
various interests, trade disputes affect different interests different- 
ly. That is their nature. When a party is able to demonstrate suffi- 
cient harm it may obtain relief whether it is an importer or a do- 
mestic interest, but the type of harm required to be demonstrated 
may be different. Furthermore, it is apparent that the 1984 legisla- 
tion making annual reviews optional and the increasing complica- 
tion of litigation, which may take more than one calendar year to 
resolve, has led to harmful situations which Congress did not fore- 
see at the time of the 1979 Act. The 1979 legislative history may not 
pertain to such situations. 

It seems clear that jurisdiction to grant the injunction is not ab- 
sent. The question is what is plaintiffs burden. This case differs 
from Ipsco on several bases, some or all of which may be relevant, 
including: (1) injunction pending appeal, rather than a preliminary 
injunction is sought; (2) no serious mootness question exists; (3) the 
actual importer, the one paying the duties, is not a party®; and (4) 
even though Algoma is a party to the related case challenging Com- 
merce’s findings, this is a challenge to a Commission determination. 

Obviously, the question of harm through irremediable liquidation 
of entries concerned the court in Fundicao Tupy S.A. v. United 
States, 12 CIT ——, Slip Op. 88-32 (March 16, 1988) or presumably 
the court would not have granted injunctive relief pending appeal 
of the merits after originally denying section 1516a(c) relief. See 
Fundicao Tupy, S.A. v. United States, 11 CIT ——, 669 F. Supp. 437 
(1987), appeal dismissed as moot, 841 F.2d 1101 (Fed. Cir. 1988).9 
Here, plaintiff has shown the potential for unrecoverable financial 
loss if relief is denied, but not grave economic harm, a clear balance 
of hardships in its favor and no public interest reason for complete- 
ly denying injunctive relief. Obviously, the question of when section 
1516a(c) injunctions should be granted is one that has resulted in 
decisions which are difficult to reconcile. As Zenith plays such a 
large part in the relevant analysis, ultimate resolution by the Court 
of Appeals of the meaning of 19 U.S.C. § 1516a(c) is desirable. It is 
also apparent that this court will revisit these issues shortly in oth- 


2 ene SERIO CE ey oles Se ne enenes of Neehniinn oy alanis eetee TED 
vor in the relevant international agreements of suspension of liquidation absent final affirmative findings. See discussion in 
United States Steel Corp. v. United States, 9 CIT 333, 614 F. Supp. 1241 (1985) and Lone Star Steel Co. v. United STates, 10 
CIT ——, 649 F. Supp. 75 (1986). In this case liquidation was suspended past the preliminary Commerce determination be- 
cause of the final affirmative decisions of both agencies. 

8 Plaintiffs in Jpsco were the manufacturer and a related importer. Some of the entries as to which liquidation was en- 
joined may not have been made by the party importer. This issue was not raised. 

® Deprivation ee ee ee oe ne i 
cern in Zenith. Contrary to defendants’ cone. See mootness issue. It is concerned with proper en- 
forcement of the statute enacted by Congress. The emphasis on mootness is derived from later cases attempting to explain 
Zenith or distinguish it. 
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er cases. The reduced timetable for briefing in this case, and the 
fact that plaintiff has already lost its case on the merits before the 
Commission and this court, indicates this is not an appropriate ve- 
hicle for resolving important issues involving section 1516a(c). 

The court believes it has equitable power to fashion a stay pend- 
ing appeal which is narrower than that specified in section 1516a(c) 
and that has fewer repercussions. The court takes some guidance 
here from the Zenith case, particularly the concurring opinion. “A 
very strong showing of public interest in preservation of the status 
quo, for example, may shore up a minimal showing of direct person- 
al injury to the litigant.” Zenith, 710 F.2d 806, 812, (Nies, J., con- 
curring). Given that appeal is not pending, the court will grant the 
narrowest relief necessary to preserve the status quo. In order to 
preserve the status quo with regard to the second set of entries, the 
court will not grant an “injunction of liquidation” within the mean- 
ing of 19 U.S.C § 1516a(c), but will enjoin the United States from is- 
suing liquidation instructions to the Customs Service with regard to 
the second set of entries only. If plaintiff succeeds in its appeal, it 
may pursue whatever remedies remain under 19 U.S.C. § 1516a(c). 

As to the second set of entries, the court orders that Commerce 
delay its liquidation instructions to the Customs Service until the 
appeal is resolved. Uncertainty will last only as long as it takes to 
resolve the appeal or resolve the section 1516a(c) question if appeal 
is successful. The status quo will be preserved. Thus, the court de- 


nies plaintiffs request in the entirety as to the first set of entries 
and grants a limited stay pending appeal as to the second set. 
So ORDERED. 


(Slip Op. 88-119) 
Asupown, U.S.A., INc. PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-5-00742 


Before CarMAN, Judge. 
[Judgment for plaintiff; reliquidation ordered.]} 
(Decided September 8, 1988) 


Fitch, King and Caffentzis, (James Caffentzis) for the plaintiff. 

John R. Bolton, Assistant Attorney General, Civil Division; Joseph I. Liebman, At- 
torney-In-Charge, International Trade Field Office, Commercial Litigation Branch, 
US. Department of Justice (Saul Davis) for the defendant. 


OPINION 


CarRMAN, Judge: The parties in this action have submitted this 
case for decision on the agreed stipulation of facts, in lieu of a trial. 
Plaintiff requests that the Court sustain its claim and order Cus- 
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toms to reliquidate the subject entry under item 668.21, Tariff 
Schedules of the United States (1982) (TSUS), at a rate of 4.7% ad 
valorem and refund all excessive duties with interest. Defendant re- 
quests that judgment be entered dismissing plaintiffs action and 
sustaining the decision of Customs Service and the assessment of 
duties thereunder. This Court has jurisdiction over this action pur- 
suant to 28 U.S.C. § 1581(a). 

The question presented in this case pertains to the proper rate of 
duty assessed with regard to an imported printing press described 
as one “PLANETA p44 Varient Offset-Press, Serial Number 59614/ 
102 433, Size 70 x 100 cm.” 

The pertinent facts are as follows: The printing press was manu- 
factured in East Germany in 1973. In the same year, the press was 
exported to West Germany and purchased by Weppert KG, Offset- 
druk (Weppert), a West German printing company located in 
Schweinfurt, West Germany. The press was operated and utilized in 
Weppert’s printing company from the time of purchase in 1973 un- 
til 1982, when it was sold to Ewald Schmitt, a West German dealer 
in used machinery. 

Plaintiff purchased the press from Schmitt in 1982, and it entered 
at the port of New York on August 5 of that year. Prior to its expor- 
tation to the United States, the press was subject to engineering 
changes to adapt it to the requirements of plaintiff's customer in 
the United States. However, the engineering changes did not alter 
the name, character, use or identity of the press from that which it 
possessed in East Germany. During the use of the printing press in 
West Germany, repairs performed on the machine did not result in 
an article which differed from that originally manufactured. 

Upon liquidation the press was classified under item 668.21, 
TSUS and was assessed with duty under column 2 of 25% ad 
valorem, pursuant to General Headnote 3(f). Both parties agree the 
printing press is properly classifiable under item 668.21, TSUS. 
Plaintiff disputes the correctness of the imposition of the Column 2 
rate of duty upon the imported press, and claims that the proper 
rate of duty is the Column 1 rate of 4.7% ad valorem. 

The sole question before this Court is whether the imported print- 
ing press, manufactured in East Germany, sold to and used by a 
company in West Germany for nine years, and then resold to plain- 
tiff for exportation to the United States, is subject to duty under ei- 
ther the Column 1 or Column 2 rate for item 668.21, TSUS. 

The following are the pertinent provisions of the tariff schedules: 

Printing machinery 

* * * * * OK cS 
Other, including printing presses, offset duplicating ma- 
chines, and stencil copy machines: 
offset printing presses of the sheet-fed type weighing 
3,500 pounds or more *4.7ad val 25% ad val 
(Column 1) (Column 2) 


Item 668.21, TSUS (1982). 
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General Headnote 3 of TSUS provides as follows: 


Rates of Duty. The rates of duty in the “Rates of Duty” col- 
umns numbered 1 and 2 and the Column designated LDDC of 
the schedules apply to articles imported into the Customs terri- 
tory of the United States as hereinafter provided in this 
headnote: 


* * * * * 

(f) Products of Communist Countries.Notwithstanding any of 
the foregoing provisions of this headnote, the rates of duty 
shown in Column numbered 2 shall apply to products, whether 
imported directly or indirectly, of the following countries and 
areas pursuant to section 401 of the Tariff Classification Act of 
1962, to section 231 or 257(e)(2) of the Trade Expansion Act of 
1962, or to action taken by the President thereunder: 

oe 


German Democratic Republic & E. Berlin 

(g) Products of All Other Countries, Products of all countries 
not previously mentioned in this headnote imported into the 
customs territory of the United States are subject to the rates 
of duty set forth in column numbered 1 of the schedules. 


General Headnote 3, TSUS (1982). 

Plaintiff contends that the printing press had become a bona fide 
part of the commerce of West Germany, had lost its identity as a 
product of a communist country, and therefore was not imported in- 
directly into the United States within the meaning of Headnote 3(f). 

Defendant maintains that the printing press is a product of East 
Germany as defined by statute and by case law which has held that 
a “product of’ a country includes manufactured articles of that 
country. Defendant further contends that the press was imported 
indirectly from a communist country without any substantial 
transformation. 

Pursuant to 28 U.S.C. § 2639(a)(1) (1982), the classification of the 
Customs Service is presumed to be correct and the burden of proof 
is on the party challenging its classification. There is also a pre- 
sumption that the press is a product of East Germany because it 
originated there. United States v. Hercules Antiques, The Danwill 
Company, 44 CCPA 209, 215, C.A.D. 662 (1957). 

Plaintiff has the burden of showing by appropriate evidence that 
the printing press has actually become a bona fide part of the com- 
merce of West Germany. Jd. at 213. The Court of Customs and Pat- 
ent Appeals in Hercules Antiques said: 


It. would be difficult, if not impossible, to define exact standards 
for determining the duration of stay of merchandise in an in- 
termediate country, the nature of the transactions to which it 
is subjected there, and other circumstances necessary to divest 
it of its status as an import, direct or indirect, from the Com- 
munist dominated country in which it originated. 


Id. at 212. 
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Plaintiff relies on Greenhalgh Mills Corp. v. United States, 6 CIT 
280, 576 F. Supp. 646 (1983), aff'd.by unpublished opinion, 2 Fed. 
Cir. (T) 151, 746 F.2d 1491 (1984), which applies the divestiture the- 
ory cited above in Hercules Antiques. 

Defendant argues that the Court of Appeals decision in. Green- 
halgh has no precedential value, pursuant to Rule 18 of the Rules 
of the Court of Appeals for the Federal Circuit since the decision 
was an unpublished opinion.! The opinion did affirm the Court of 
International Trade decision. 

While this Court will not treat Greenhalgh as having precedential 
effect, its reasoning is most persuasive. The facts in Greenhalgh are 
analogous to the facts in the instant case. The theory of divestiture, 
that an import can be removed from its communist country status 
by becoming a bona fide part of the commerce of a non-communist 
country, has been applied by the Courts of Appeal in several cases 
with similar fact patterns in published opinions. In Hercules An- 
tiques, as discussed supra, the United States Court of Customs and 
Patent Appeals held that the importer has the burden of showing 
by proper evidence that the connection between merchandise and 
country of origin has been so effectively broken that it could no 
longer be regarded as an import from that country. That same 
Court applied their Hercules Antiques decision in United States v. 
Dessy Enterprises, Inc., 47 CCPA 16.C,A.D. 722 (1959). In Dessy En- 
terprises, the Court found that the importer had not met the burden 
outlined in Hercules Antiques and the Court quoted directly from 
Hercules Antiques “rather than chance a possible misinterpreta- 
tion” concerning Congressional intent. Dessy Enterprises, 47 CCPA 
at 19. In Loblaw Groceterias, Inc. v. United States, 22 CCPA 479 
(1935), the Court of Customs and Patent Appeals held that goods 
having entered into the commerce of an intermediate country, at a 
period of many years after the original exportation were not an in- 
direct importation from the country of manufacture. In Acker v. 
United States, 1 Ct. Cust. App. 404 (1911), the United States Court 
of Customs Appeals held that the intent with which an act is done 
is often conclusive of the effect and since there was no intent at the 
time of sale to export the goods to the United States, those goods en- 
tered the commerce of the intermediary country. 

Defendant maintains that. the substantial transformation test set 
out in Belcrest Linens v. United States, 2. Fed. Cir. (T) 105, 741 F.2d 
1368 (1984), is controlling. The test requires that in order for a prod- 
uct of a communist country to be assessed at the lower Column 1 
rate of duty, the product. must undergo a substantial transforma- 


1 Rule 18 states in pertinent part: 


(c) Publication. Opinions and orders which do not add significantly or usefully to the body of law or would not have 
recedential value will not be published in commercial reports of of decisions inions and orders designated as unpub- 
ished shall not be e1aployed as as precedent by this Court, nor may they be ci by counsel as precedent, except in sup- 
port of a claim of res judicata, collateral estoppel, or law of the case 
San judlateer ations capt Cine teenies Sie Ses Ee ee eee eae 
pel does not apply here because this is a classification issue controlled by the classification provisions of the TSUS and clas- 
sification cases are not subject to collateral estoppel. Law of the case does not apply since the instant case is separate from 
Gabel GA Ges oe Sea ON ERIE nent Ser Se ee 
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tion. Such transformation can occur “when as a result of a process 
an article emerges, having a distinct name, character or use.” Bel- 
crest Linens, 2 Fed. Cir. (T) at 110, 741 F.2d at 1372. Plaintiff con- 
cedes in the instant case that the printing press was not substan- 
tially transformed. (Stips. 11-13.) 

The Court of Appeals for the Federal Circuit held in Greenhalgh 
that the substantial transformation test was not applicable in 
Greenhalgh because that case and Belcrest Linens were distinguish- 
able on their facts. The court pointed out that in Belcrest Linens, 
cotton fabric was imported from communist China into Hong Kong 
and made into pillowslips before being imported into the United 
States. The issue in Belcrest Linens was whether the processing of 
the fabric into pillowslips in Hong Kong caused the merchandise to 
be a product of Hong Kong. In Greenhalgh, however, looms were im- 
ported from Czechoslovakia to England without any intention of ex- 
porting the merchandise to the United States. There was no process- 
ing of material into merchandise in Greenhalgh just as there was no 
processing of material into merchandise in the instant case. In 
Greenhalgh, looms manufactured in Czechoslovakia were installed 
in an English mill and used continuously for eleven years. The 
looms were then resold to an unrelated person in the United States. 
In the instant case, the printing press was manufactured in East 
Germany, sold to a West German printing company, used by that 
company for nine years, and then sold to a West German dealer in 
used machinery. (Stips. 6-8.) That dealer resold the press to the 
plaintiff for exportation to the United States. (Stips. 9, 11.) 

The Court of International Trade held in Belcrest Linens that de- 
cisions construing the marking statute, applying a substantial 
transformation test and General Interpretive Rule 10(h) are not 
controlling in deciding whether the product is an indirect export 
from a communist country. Belcrest Linens v. United States, 6 CIT 
204, 513 F. Supp. 1149 (1983). 

Since the instant case, like Greenhalgh is distinguishable on its 
facts from Belcrest Linens and since this Court held in Belcrest Lin- 
ens that the substantial transformation test is not controlling, the 
only issue that remains is whether the plaintiff has sustained its 
burden of showing that the press became a ‘bona fide part of the 
commerce of West Germany. We find that the plaintiff has done so. 
The press was continuously used in West Germany for nine years. 
The West German printing company purchased it with the inten- 
tion of using it in their own facility. None of the companies involved 
was.connected in any way with any of the other companies and the 
sale was an isolated instance. 

The intent of Congress to deny the benefits of reduced duties to 
products of Communist countries has not been thwarted since this 
was a purely commercial transaction between individuals from 
West Germany and the United States. East Germany could not rea- 
sonably be held as receiving a benefit because of a reduced duty be- 
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stowed years later between a West German and an American 
company. 
CONCLUSION 

In view of the foregoing, it is the determination of this Court that 
the plaintiff has sustained its burden of showing that the printing 
press was not an import from a Communist country. 

Defendant’s application to dismiss is denied. Customs is directed 
to reliquidate the subject entry under item 668.21 TSUS at 4.7% ad 
valorem and refund all excessive duties with interest. 

So ORDERED. 


(Slip Op. 88-120) 


Funpicao Tupy S.A:., AND Tupy AMERICAN Founpry CorP., PLAINTIFFS v. 
Unrtep STATES, DEFENDENT, AND Cast Iron Pire Frrrincs CoMMITTe£, DE- 
FENDANT-INTERVENOR 


Court No. 86-06-00765 


Before James L. Watson, Judge, 
Dominick L. DiCar.o, Judge, and 


NicHoLas TsoucaLas Judge 


[Plaintiffs’ motion for reconsideration denied.] 


(Decided September 12, 1988) 

Freeman, Wasserman & Schneider (Patrick C. Reed and Bernard J. Babb) for 
plaintiffs. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, U.S. Department of Justice (Elizabeth C. Seas- 
trum, Attorney, Commercial Litigation Branch); Craig L. Jackson, Attorney-Adviser, 
International Trade Administration, U.S. Department of Commerce; and (Edwin J. 
Madaj, Jr. Attorney, Office of the General Counsel), U.S. International Trade Com- 
mission, for defendant. 


MEMORANDUM OPINION 


Warson, Judge: In this opinion the Court denies plaintiffs’ Motion 
for Reconsideration of this Court’s Order of July 26, 1988 denying 
plaintiffs’ Motion to Modify Injunction Pending Appeal. 


BACKGROUND 


On August 11, 1988, plaintiffs filed the subject Motion for Recon- 
sideration of the Court’s Order of July 26, 1988 which denied their 
Motion to Modify Injunction Pending Appeal dated June 28, 1988. 
Plaintiffs allege that the Order of July 26 failed to comply with 
Rule 52(a) of the Rules of this Court.! Plaintiffs also allege that the 


1 Rule 52(a) of the Rules of this Court requires that “in granting or refusing interlocutory injunctions the court shall 
* * * set forth the facts and conclusions of law which constitute the grounds of its action.” 
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Order conflicts with the recent decision in Ipsco, Inc v. United 
States, 12 CIT ——, Slip Op. 88-97 (1988), which granted injunctive 
relief in a similar case. 

Plaintiffs brought the underlying action contesting both the final 
determination of the International Trade Administration of the 
United States Department of Commerce (“ITA” or Commerce) and 
the final determination of the United States International Trade 
Commission on the dumping of malleable cast iron pipe. fittings 
from Brazil which caused material injury to. a domestic industry. 

On January 12, 1988, this Court entered a final judgment on the 
merits of the case affirming both determinations of the government. 
See Fundicao Tupy S.A. v. United States, 12 CIT ——, 678 F. Supp. 
898 (1988). 

Prior to that time, plaintiffs moved for a preliminary injunction 
to enjoin the automatic liquidation of entries made during the first 
post-order review period and which had become subject to the auto- 
matic assessment provision of § 751 of the Tariff Act of 1930, as 
amended (the “Act’”’)? and the implementing § 353.53a(d) of Com- 
merce’s Regulations.’ 

The Court denied plaintiffs’ motion for preliminary injunction in 
Fundicao Tupy S.A. v. United States, 11 CIT ——, 669 F. Supp. 437, 
439 (1987) (Tupy D, holding that plaintiffs failed to show immediate 
and irreparable harm because “[a]ny harm * * * that plaintiffs may 
suffer if the entries are liquidated is undeniably the result of their 
failure to utilize the administrative remedy provided.” The Court 
accepted ITA’s argument that under the 1984 amendment to § 751 
of the Act, plaintiffs had the option to request an administrative re- 
view of the subject entries and thus prevent the alleged “irrepara- 
ble harm” of automatic liquidation under 19 C.F.R. § 353.53a(d). 
The Court found that plaintiffs did not challenge the validity of the 
regulations, nor did they dispute “that they were properly notified 
of the necessity of requesting a review” in order to prevent the au- 
tomatic assessment of duties. Jd. 

The Court recognized the importance of the issues raised by plain- 
tiffs’ motion for injunctive relief and granted a certification for in- 
terlocutory appeal and a stay of its denial of the preliminary injunc- 
tion pending appeal. See Fundicao Tupy S.A. v. United States, 11 
CIT ——, 671 F. Supp. 27 (1987) (Tupy IT). When this Court issued 
its final decision on the merits, however, the Court of Appeals for 
the Federal Circuit dismissed the interlocutory appeal of our denial 


2 19 U.S.C. § 1675(a) in pertinent part provides: 

(1) In general At least once during each 12-month period beginning on the anniversary of the date of publication of 
* * * an-antidumping duty order * * *, the administering authority, if a request for such a review has been received a: 
after publication of notice ws such | review in the Federal Register, shall— 

(B) review, and determin * the amount of any antidumping duty * * * and shall publish the results of such review, 
together wet notice of any "dale to be assessed, estimated duty to be Tonia, or investigation to be resumed in the Feder- 


319 CFR gone noe) enna 

For orders or findings, if the Secretary does not receive a timely request under paragraph (aX1), (aX2), (aX3), or (aX5) of 
this section, the Secretary, without additional notice, will instruct the Customs Service to assess antidumping duties on the 

merchandise described in paragraphs (b)(1) through (bX3) of this section at rates equal to the cash deposit of (or bond for) 


estimated antidumping duties required on that merchandise at the time of entry, or withdrawal from warehouse, for con- 
sumption and to continue to collect the cash deposit previously ordered. 
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of the preliminary injunction on the grounds of mootness. See 
Fundicao Tupy S.A. v. United States, 841 F.2d 1101 (Fed. Cir. 1988). 
The stay of the decision denying the preliminary injunction in Tupy 
I pending the interlocutory appeal became ipso facto dissolved. 

Plaintiffs appealed the final judgment on the merits and moved 
for a new stay pending appeal. We granted plaintiffs’ motion for a 
second stay. under Rule 62 of the Rules of this Court to preserve the 
status quo. See Fundicao Tupy S.A. v. United: States, 12 CIT ——, 
Slip Op. 88-32 (Mar. 16, 1988\Tupy IID. 

On June 28, 1988, plaintiffs moved to expand the scope of the stay 
granted in Tupy III to include entries made during the second re- 
view period. These new entries became subject to automatic liquida- 
tion, because plaintiffs once again failed to request an administra- 
tive review for these new entries. The Court denied that motion in 
its Order entered without an opinion on July 26, 1988. 


DECISION 


The Court finds that Rule 52(a) of the Rules of this Court does not 
apply to its Order of July 26, 1988, denying plaintiffs’ motion to 
modify the stay. The order does not dispose of an “interlocutory in- 
junction”, but is a discretionary action under Rule 62 of the Rules 
of this Court which is entitled Stay of Proceedings to Enforce a 
Judgment. Rule 62(c) in pertinent part states that: 


The court in its discretion may suspend, modify, restore, or 
grant an injunction during the pendency of the appeal * * * 


(emphasis added). In its Order of July 26, 1988, this Court did not 
choose to either “suspend, modify, restore, or grant an injunction”, 
but chose to refrain from exercising its discretion to do so for the 
reasons described below. 

With regard to plaintiffs’ allegation that the Order’s compliance 
with Rule’ 52(a) is necessary in order to facilitate its appellate re- 
view, we conclude that, unlike a decision to grant or deny an “inter- 
locutory” injunction subject to Rule 52(a), the discretionary Order 
of the Court denying a stay pending appeal of the final judgment is 
not subject to appellate review. Instead, considering the circumstan- 
ces of this case, we believe that the Order dated July 26, 1988, enti- 
tles plaintiffs to seek the injunctive relief in the Court of Appeals as 
the court of first instance. 

The four criteria of preliminary injunctions are widely utilized by 
the courts in determining whether to grant a stay of their own final 
judgments pending appeal. The weight and the legal effect of the 
four criteria in the context of a discretionary stay pending appeal of 
the final judgment, however, are substantially different. In Davis v. 
Lukhard, 106 F.R.D. 317 (E.D. Va. 1984), the court denied a motion 
for stay pending appeal, stating that: 
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the criteria for exercising discretion pending appeal are not the 
same as those appropriate to the granting of a temporary re- 
straining order or a preliminary injunction. 


Id. at 318. With regard to the criteria of the likelihood of prevailing 
on the merits, the Davis court stated that, after having determined 
the merits of the case, 
[t]o think plaintiffs were ‘likely’ to obtain a reversal on appeal 
ng require that I think the Court of Appeal would not apply 
the law. 


Id. at 319 (emphasis in original). Similarly, after having determined 
the impact intended by the applicable law, the court was unable to 
find “irreparable harm” where the intent of the law 


assumes. that plaintiffs will suffer irreparable harm in the in- 
definite future so long as the new laws adopted by Congress and 
enforced by the defendant remain in effect. With all the notice 
plaintiffs have had of the impending implementation, the im- 
mediacy of ‘irreparable harm’ does not exist. 


Id. Finally, with regard to the “public interest” criterion, the court 
determined that: 
The public interest will be served by having the will of Con- 
gress worked. Were I to grant the stay after having determined 
that sangre intended the procedure to be altered, it seems to 
me that I would merely be substituting my view of the public 


interest for that of the Congress. 


Id. 

David reflects the highly discretionary nature of a court’s deci- 
sion to grant a stay pending appeal of its final judgment. The wide- 
ly held view that a stay cannot be granted unless a movant can 
show the probability of success on appeal, however, is not followed 
by other courts. See Ruiz v. Estelle, 650 F.2d. 555 (5th Cir. 1981). 

In Washington Metropolitan Area Transit Comm’n v. Holiday 
Tours, Inc., 559 F.2d 841, 843-44 (D.C. Cir. 1977), the court held: 


The court is not required to find that ultimate success by the 
movant is a mathematical probability, and indeed, as in this 
case, may grant a stay even though its own approach may be 
contrary to movant’s view * * * 

An order maintaining the status quo is appropriate when a 
serious legal question is presented, when little if any harm will 
befall other interested persons or the public and when denial of 
the order would inflict irreparable injury on the movant. 


(emphasis added). 

Similarly, by granting the stay pending appeal of the final judg- 
ment in Tupy III, we did not adhere to so strict a standard as to re- 
quire showing that plaintiffs’ position is likely to prevail on appeal. 
Consequently, we did not repudiate our decision in Tupy IJ that 
plaintiffs were not entitled to injunctive relief when we granted the 
stay. Moreover, a decision to grant a stay pending appeal under 
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Rule 62(c) may not procedurally be interpreted to overrule the 
Court’s previous decision to deny a preliminary injunction under 
Rule 65(a). These are two procedurally different and independent 
decisions of this Court. 

It is not disputed that pursuarit to Rule 65(d) the application for a 
preliminary injunction and its denial by the Court were limited in 
scope to the entries of the subject merchandise which were made 
during the first post-order review period. The subsequent’ stays 
pending appeal were also limited to the first review period. Plain- 
tiffs may not sidestep an application for a new injunction with re- 
gard to the entries made during a second review period by seeking 
to modify the previous-stay, because there is no outstanding deci- 
sion which could be stayed with regard to these new entries. 

Furthermore, by denying the preliminary injunction for failure to 
request an administrative review in the first review period in Tupy 
I, we did not adhere to the view that liquidation of all post-order en- 
tries may be enjoined pending the disposition of a court action chal- 
lenging the validity of an original order, but held that plaintiffs 
were required to request an administrative review to preclude liqui- 
dation of the new entries. That conclusion is the law of this case un- 
til the Court of Appeals determines to the contrary, notwithstand- 
ing the subsequent decisions in Oki Elec. Indus. Co. v. United 
States, 11 CIT ——, 669 F. Supp. 480 (1987) and Ipsco Inc. v. United 
States, 12 CIT ——, Slip Op. 88-97 (July 21, 1988). 

In granting the stay pending interlocutory appeal in Tupy IJ, this 
Court recognized the confusion created by the 1984 amendment to 
§ 751 of the Act and the conflict between our decision in Tupy J and 
Ohi. 

In Oki, which was followed by Ipsco, the court concluded that it 
would be improper to require plaintiffs to request a new administra- 
tive review as a condition precedent to obtain an injunctive relief in 
an action challenging the original order. Oki stated that in view of 
the legislative history and congressional intent of the 1984 amend- 
ment to § 751 of the Act to avoid unnecessary reviews, 


[t]o hold otherwise would presumably result in the increase of 
more unnecessary 751 reviews as importers will undoubtedly 
request 751 reviews simply to preserve their rights and avoid 
the automatic assessment provision of the regulation. 


See Oki, supra, at 486. 

In Tupy I, which was issued shortly before Oki, this Court found 
that the law does require parties to request a review when they are 
less than satisfied with the impending automatic liquidation of 
their entries. The 1984 amendment to § 751 of the Act allowed par- 
ties to avoid the unnecessary 751 reviews when they are satisfied 
with the current status of their incoming entries. The legislative 
history of the 1984 amendment to the Act, however, is completely 
silent with regard to whether interested parties must request an ad- 
ministrative review in order to voice their dissatisfaction on the ad- 
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ministrative level, even though they have judicially challenged the 
agency’s previous determination that became the basis of the auto- 
matic liquidation of their subsequent entries. The question still re- 
mains as to when an administrative review is “unnecessary,” and 
whether it was reasonable for Commerce to assume that. plaintiffs’ 
failure to request a review of the post-order entries indicated their 
per se satisfaction with automatic assessment of their new entries 
by operation of 19 C.F.R. § 353.53a(d). 

Similarly, there is no indication in the legislative history that the 
1984 amendment intended to change the existing statutory scheme 
which separates each administrative review period into an inde- 
pendent cause of action subject to a separate judicial review. None 
of these controversial issues have been addressed by the Court of 
Appeals, because the interlocutory appeal of this Court’s decision in 
Tupy I became moot when we issued the final decision on the mer- 
its. The need for resolution of these issues became renewed by 
plaintiffs’ appeal of the final judgment and by the impending auto- 
matic liquidation of the new entries of the merchandise which were 
made during the second administrative review period. 

We recognize that pursuant to Rule 62(c) of the Rules of this 
Court and Rule 8(a) of the Federal. Rules of Appellate Procedure 
(“FRAP”), this Court has the power to grant or deny a new injunc- 
tion for these new entries independently of the previous stay. We 
believe that in this particular case, however, plaintiffs are entitled 
to seek that relief directly from the Court.of Appeals, because this 
Court has previously denied plaintiffs’ motion for an identical in- 
junction with regard to the entries from the first review period in 
Tupy I. 

Since the Court of Appeals has now assumed jurisdiction over this 
matter, we do not believe that it would be appropriate for this 
Court to conduct an intra-court review of its previous decision by 
revisiting these issues.* 

Rule 8(a) of FRAP directs the appellants to seek relief in the low- 
er court first. At the same time, the rule further provides that: 


A motion for such [injunctive] relief may be made to the court 
of appeals or to a judge thereof, but the motion shall show that 
application to the district court for the relief sought is not prac- 
ticable, or that the district court denied an application * * * 


In Benford v. American Broadcasting Cos., Inc, 36'Fed. R. Serv. 2d 
(Callahan) 1368 (D. Md.1983), the court denied an application for a 
stay of the fine imposed by the court’s contempt order finding that 
the application attempted to reargue the same issues which were 
disposed of by the underlying order. The Benford court concluded 
that: 


* For an overview of the interplay between F.R. Civ. P. 62(d), which is identical to Rule 62(c) of the Rules of this Court, 
and Rule 8a) of FRAP, See, Betts v. Coltes, 449 F Supp. 751 (D. Haw. 1978). 
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under the circumstances, and particularly because an appeal 
has now been filed, if a wer is to be imposed, it would more 
properly be ordered by the United States Court of Appeals * * * 


Id. at 1369. 


CoNCLUSION 


We conclude that in view of our decision in this case to deny a 
similar injunction in Tupy J, it is not practicable for plaintiffs to 
seek the same relief in this Court. In addition, the Order of this 
Court dated July 26, 1988, entitles plaintiffs to seek the injunctive 
relief directly from the Court of Appeals. 

For these reasons and upon reading and filing plaintiffs’ motion 
for reconsideration; upon the response of defendant; upon all papers 
and proceedings had herein, and upon due deliberation, it is hereby 

OrpereD that the plaintiffs’ motion be, and it hereby is, denied; 
and it is further 

ORDERED that the Temporary Restraining Order which was issued 
by the Court pending disposition of this motion will be extended for 
a period of ten days from the date of this decision. 

This order shall be effective immediately. 

So ORDERED. 


DiCar.o, Judge, dissenting: Having reconsidered the order en- 
tered on July 26, 1988, I would grant plaintiffs’ motion to modify an 
injunction, pending appeal, against liquidation of merchandise en- 
tered during the first review period to include merchandise entered 
during a second annual review period. 


BACKGROUND 


The International Trade Administration of the United States De- 
partment of Commerce (Commerce) and the United States Interna- 
tional Trade Commission (Commission) determined that pipe fit- 
tings from Brazil are being sold in the United States at less than 
fair value and that these sales are materially injuring a United 
States industry. Antidumping Duty Order: Malleable Cast Iron Pipe 
Fittings From Brazil, 51 Fed. Reg. 18,640 (May 21, 1986). Plaintiff 
filed an action in this Court to challenge the Commerce and Com- 
mission determinations. 

After the antidumping order was published, unliquidated entries 
and warehouse withdrawals for consumption made on or after the 
date of publication of the preliminary determination were assessed 
with estimated antidumping duties. 19 U.S.C. § 1673e(a) (1982). Ac- 
tual dumping duties are calculated during a section 751 administra- 
tive review of the dumping order. Under current law, an interested 
party must request an administrative review in the anniversary 
month of the publication of the antidumping duty order. 19 U.S.C. 
§ 1675(aX1) (1982 & Supp. IV 1986). If no review is requested, a 
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Commerce regulation provides for the unliquidated entries and 
warehouse withdrawals for consumption to be liquidated at the esti- 
mated antidumping duty rate. 19 C.F.R. § 353.53a(d)\(1) (1988). See 
also Horlick & DeBusk, Commerce Procedures Under Existing and 
Proposed Antidumping/Countervailing Duty Regulations, 22 Int’l 
Law. 99, 117-18 (1988). Entries, once liquidated, are no longer sub- 
ject to the effect of a subsequent judicial decision. See 19 U.S.C. 
§ 1516a(c)(1), (e) (1982). 

In the May 11, 1987 Federal Register, Commerce published notice 
that pursuant to 19 C.F.R. §§ 353.53a and 355.10 (1987), any inter- 
ested party could request an administrative review of the antidump- 
ing order on pipe fittings from Brazil.imported into the United 
States in the period from January 14, 1986 to April 30, 1987. An- 
tidumping or Countervailing Duty Order, Finding, or Suspended In- 
vestigation; Opportunity to Request Administrative Review, 52 Fed. 
Reg. 17,621 (May 11, 1987). 

No party requested an administrative review of this first review 
period. Rather, plaintiffs asked this Court to enjoin liquidation of 
the entries made during the first review period. In their motion for 
an injunction, plaintiffs did not challenge the validity of 19 C.F.R. 
§ 353.53a(d), which is the regulation providing for the automatic as- 
sessment of antidumping duties at the estimated duty rate. On Au- 
gust 3, 1987 the Court denied the motion for a preliminary 
injunction: 

The relevant statutory scheme contemplates that Commerce, in 
the first instance, be afforded an opportunity to review its de- 
terminations in the course of calculating actual dumping mar- 
gins for a given period. Under the facts of this case, to grant 
the extraordinary remedy of an injunction would be to improp- 
erly reward plaintiffs’ efforts to thwart that scheme. According- 
ly, this Court will not exercise its injunctive power to rescue 
plaintiffs from the consequence of its decision not to initiate the 
administrative review process. 


Fundicao Tupy S.A. v. United States, 11 CIT ——, 669 F. Supp. 437, 
439 (1987) (Tupy D. In denying the preliminary injunction, Tupy IJ 
found that any “immediate and irreparable harm” resulted from 
plaintiffs’ failure to employ the available administrative remedy. 
Id. 


On August 28, 1987, another judge of this Court granted a prelim- 
inary injunction in a case with similar facts. Oki Elec. Indus. Co. v. 
United States, 11 CIT ——, 669 F. Supp. 480 (1987). Oki held that 
importers did not need to request an administrative review in order 
to obtain an injunction against liquidation. Oki did not address the 
decision in Tupy I. Oki was not appealed. 

Faced with a split of authority within the Court of International 
Trade, the Court granted an injunction pending plaintiffs’ appeal of 
the denial of the injunction in Tupy I. Fundicao Tupy S.A. v. United 
States, 11 CIT ——, 671 F. Supp. 27 (1987) (Tupy ID. 
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The merits of this case were decided on January 12, 1988. Fundi- 
cao Tupy S.A. v. United States, 12 CIT ——, 678 F. Supp. 898 (1988) 
(Tupy II], appeal docketed, No. 88-1233 (Fed. Cir. Jan. 12, 1988). 
Tupy III affirmed the determinations of both Commerce and the 
Commission. Plaintiffs appealed Tupy [JI on January 12, 1988 and 
moved to enjoin liquidation of entries made during the first review 
period pending that appeal. 

On March 14, 1988, the Court of Appeals for the Federal Circuit 
dismissed on grounds of mootness the appeal from Tupy J and de- 
clared that Tupy I should have no precedential value. Fundicao 
Tupy S.A. v. United States, 841 F.2d 1101, 1104 (Fed. Cir. 1988). 
However, the Federal Circuit maintained the status quo by stating 
that because an appeal is pending from Tupy III, “it would be inap- 
propriate at this time to remand to the trial court with a direction 
to vacate its order.” Id. 

On March 16, 1988, this Court granted plaintiffs motion for an in- 
junction pending appeal of Tupy III. Fundicao Tupy S.A. v. United 
States, 12 CIT ——, Slip Op. 88-32 (Mar. 16, 1988) (Tupy IV). 

The time then arrived to request reviews of merchandise import- 
ed during the second review period, May 1, 1987 to April 30, 1988. 
Notice was again published in the Federal Register that, in accord- 
ance with 19 C.F.R. §§ 353.53a and 355.10, administrative reviews 
would have to be requested not later than May 31, 1988. Antidump- 


ing or Countervailing Duty Order, Finding, or Suspended Investiga- 
tion; Opportunity to Request Administrative Review, 53 Fed. Reg. 
16,178 (May 5, 1988). The notice advised that if no review. was re- 
quested, Commerce would instruct the Customs Service to assess an- 
tidumping duties on the Brazilian entries 


at a rate equal to the cash deposit of (or bond for) estimated an- 
tidumping or countervailing duties required on those entries at 
the time of entry, or withdrawal from warehouse, for consump- 
tion and to continue to collect the cash deposit previously 
ordered. 

This notice is not required by statute, but is published as a 
service to the international trading community. 


53 Fed. Reg. at 16,179. Plaintiffs did not request Commerce to initi- 
ate an administrative review before the May 31, 1988 deadline. In- 
stead, plaintiffs moved on June 28, 1988 to modify the injunction 
pending appeal issued in Tupy IV to include the second review 
period. 

On July 21, 1988, yet another judge of the Court of International 
Trade lined up with Oki and held that it is not necessary for inter- 
ested parties to request an administrative review in order to pre- 
serve their rights to an injunction. Ipsco, Inc. v. United States, 12 
CIT ——, Slip Op. 88-97 (July 21, 1988). 

In an order entered July 26, 1988, this Court denied plaintiffs’ 
motion to extend Tupy IV to include the second review period. In- 
voking Rule 52 of the Rules of this Court and the renewed split of 
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authority after Jpsco, plaintiffs move for reconsideration of the July 
26, 1988 order. 

On September 6, 1988, another case ruling on a motion for an in- 
junction against liquidation of merchandise entered in’ subsequent 
review periods found that the Court of International Trade. possess- 
es the equitable jurisdiction to fashion narrow stays in order to pre- 
serve the status quo pending an appeal. Algoma Steel Corp. v. Unit- 
ed States, 12 CIT ——, Slip Op. 88-118 (Sept. 6, 1988). Exercising its 
discretion, Algoma denied an injunction as to the first review period 
but enjoined the United States from issuing liquidation instructions 
to the Customs Service as to the second review period. 


DISCUSSION 


Plaintiffs did not request an administrative review of merchan- 
dise entered during the second review period, but rather moved to 
modify the existing injunction now covering merchandise entered 
during the first review period. The majority indicates that plaintiffs 
have used the wrong procedure and should have instead applied for 
a preliminary injunction: 

Plaintiffs may not sidestep an application for a new injunction 
with regard to the entries made during a second review period 
by seeking to modify the previous stay, because there is no out- 
standing decision which could be stayed with regard to these 
new entries. 


Supra, at 7. The majority thus expresses a view that this Court can- 
not extend the existing injunction to cover the second review 
period. 

Although the majority admonishes plaintiffs to apply for a pre- 
liminary injunction, the majority also indicates that if plaintiffs 
had applied for preliminary injunction, the majority would repeat 
the holding in Tupy I and deny the motion. While the majority 
would apparently require plaintiffs to pursue a possibly vain action, 
a motion for a preliminary injunction for the second review period 
would bring the Court to squarely reconsider Tupy I in light of ar- 
guments, not made before the Court in Tupy J, that Congress never 
intended to require importers to request substantially meaningless 
but expensive administrative reviews. For example, it would be 
meaningless for Commerce to conduct an administrative review of 
the dumping margins that Commerce found when the importers on- 
ly complaint is with the material injury determination made by the 
Commission. 

I disagree that the Court cannot modify the injunction against 
liquidation of merchandise entered during the first review period in 
the absence of a motion for a preliminary injunction. There is no 
need for an importer to apply for a preliminary injunction when the 
merits of the case have already been decided. A preliminary injunc- 
tion is a procedural device which is interlocutory in nature and 
which is designed to preserve the existing status of the litigants un- 
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til a determination can be made on the merits of the controversy. 
Black’s Law Dictionary 1062 (5th ed. 1979). The plaintiffs seek an 
injunction pending appeal. I see no great substantive difference be- 
tween a separate injunction pending appeal and modifying an ex- 
isting injunction pending appeal. When the Federal Circuit dis- 
missed the appeal from Tupy J, it expressed its desire to preserve 
the status quo pending plaintiffs’ appeal of the merits because the 
Federal Circuit did not remand to this Court with direction to va- 
cate. Fundicao Tupy S.A. v. United States, 841 F.2d 1101, 1104 (Fed. 
Cir. 1988). 

As in Tupy IV, the Court has jurisdiction to enjoin liquidation of 
merchandise entered in subsequent review periods pending appeal 
of the merits. See also Algoma Steel Corp. v. United States, 12 CIT 
——, Slip Op. 88-118 at 2 (Sept. 6, 1988) (where the Court fashioned 
a limited injunction pending appeal as to merchandise entered in a 
second review period even though the importers did not first apply 
for a preliminary injunction). 

In Tupy IV, the Court followed Tupy I and granted an injunction 
pending appeal after considering the four factors: (1) whether there 
is a liklihood of success on the merits; (2) whether the applicant will 
be irreparably injured; (3) whether other parties will be substantial- 
ly injured; and (4) where the public interest lies. See also Hilton v. 
Braunskill, 107 S. Ct. 2113, 2119 (1987); Tupy I, 11 CIT at ——, 671 
F. Supp. at 29-30. 

I find that none of the four factors have weakened in the applica- 
tion to modify the injunction pending appeal. In fact, the first factor 
has strengthened in favor of extending the injunction pending ap- 
peal because of the line of decisions holding that interested parties 
do not need to request administrative reviews to preserve their 
rights to an injunction against liquidation of merchandise entered 
in subsequent review periods. 

I would grant plaintiffs’ motion to modify the injunction pending 
appeal to include merchandise entered during the second review pe- 
riod, without requiring plaintiffs to apply for that relief from the 
Federal Circuit. As the majority recognizes, Rule 8(a) of the Federal 
Rules of Appellate Procedure provides that a motion to modify an 
injunction during the pendency of an appeal must ordinarily be 
made in the first instance in the district court. Rule 8(a) of the Fed- 
eral Rules of Appellate Procedure works to advance cases through 
crowded appellate dockets. Other cases may be better suited to 
bring the issue before the Federal Circuit. 
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ForMER EMPLOYEES OF IT'T, PLAINTIFF v. SECRETARY OF LABOR, DEFENDANT 


Court No. 88-05-00373 


OPINION 


[Defendant’s motion to dismiss for lack of jurisdiction and for failure to state a 
claim upon which relief may be granted is GRANTED.] 


(Decided September 12, 1988) 


Betty Ruth Crocker (on behalf of Former Employees of ITT) pro se. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Meln- 
brencis) for the defendant. 


BACKGROUND 


MuscravE, Judge: By letter dated May 16, 1988, Plaintiff Betty 
Ruth Crocker wrote to the Court on behalf of herself and other em- 
ployees of ITT regarding their claims for trade adjustment assis- 
tance, which allegedly had been denied to them by the Department 
of Employment Security, State of Tennessee. 

On May 23, 1988, the Clerk of the Court advised Ms. Crocker that 
her letter had been accepted “as fulfilling in principle the require- 
ments of the summons and complaint for the commencement of a 
civil action to review the question of the impact date for certifica- 
tion of eligibility for trade adjustment assistance benefits.” 

By letter dated May 27, 1988, Ms. Crocker wrote again to explain 
that by her first letter she “was only wondering if the impact date 
could be changed so that [former employees of ITT] could receive 
[TAA] benefits.” 

Defendant moves to dismiss this complaint for lack of jurisdiction 
and for failure to state a claim upon which relief may be granted. 


Discussion 


This Court possesses jurisdiction to review any final determina- 
tion of the Secretary of Labor under section 223 of the Trade Act of 
1974, 19 U.S.C. § 2273, with respect to the eligibility of workers for 
adjustment assistance. See 28 U.S.C. § 1581(d)(1). A civil action con- 
testing a final determination of the Secretary of Labor under Sec- 
tion 223, however, is barred unless commenced within sixty days af- 
ter the date of notice of such determination. 28 U.S.C. § 2636(d). The 
Secretary of Labor made two such determinations with respect to 
employees of ITT Telecon Products Corp. of Milan, Tennessee; no- 
tice of these determinations were published on December 3, 1985 
and January 28, 1988 respectively. 

Plaintiff's letter, accepted by the Court as a summons and com- 
plaint, was deemed filed on May 19, 1988. This date clearly falls 
outside the sixty day limit prescribed in 28 U.S.C. § 2636(d). Thus 
the Court has no option but to dismiss this action for lack of juris- 
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diction. See Kelley v. Sec., U.S. Dept. of Labor, 812 F.2d 1378 (Fed. 
Cir. 1987). 

Furthermore, plaintiff's claim that she and other fellow employ- 
ees were denied TAA benefits by the Department of Employment 
Security of the State of Tennessee! fails to state a claim upon which 
relief may be granted. 

After a petitioning group of workers is certified by the Secretary 
of Labor as eligible to apply for trade adjustment assistance, the in- 
dividual members of the certified group may apply to the particular 
state agency which administers the program for a trade adjustment 
allowance. See 19 U.S.C. § 2311. However, according to subsection 
(d) of that statute, “a determination by a cooperating State agency 
with respect to entitlement to program benefits under an agree- 
ment is subject to review in the same manner and to the same ex- 
tent as determinations under the applicable State law and only in 
that manner and to that extent (emphasis added). 

The Court therefore has no alternative but to grant defendant’s 
motion to dismiss for lack of jurisdiction and for failure to state a 
claim upon which relief may be granted. 


(Slip Op. 88-122) 


SERAMPORE INDUSTRIES Pvt. LTD., ET AL., PLAINTIFFS v. U.S. DEPARTMENT OF 
COMMERCE, DEFENDANT, AND ALHAMBRA FounpRY Co., ET AL., DEFENDANT- 
INTEVENORS 


Court No. 86-06-00743 


Before DiCarto, Judge. 


Upon review of remand results, Commerce’s methodology in calculating the “all 
others” dumping margin is found to be reasonable and not in violation of the GATT 
Antidumping Code. Plaintiffs’ motion for a second remand is granted because the re- 
quested calculations are close to a de minimis level that could avoid an antidumping 
duty order completely and obviate the need to expend administrative and resources 
on the administrative reviews that would be necessary to revoke that order. 

[Plaintiffs’ motion for a second remand granted.] 

(Decided September 12, 1988) 

Kaplan, Russin & Vecchi, (Dennis James, Jr.) for plaintiff. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, United States Department of Justice (A. David 
Lafer); United States Department of Commerce (Duane W. Layton) for defendant. 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal and Carol A. Mitchell) for de- 
fandants-intervenors. 


DiCar.o, Judge: This case is before the Court to review the re- 
mand results ordered in Serampore Indus. v. United States Dep’t of 


1 Ms. Crocker became eligible for trade readjustment assistance based on her qualifying separation of November 3, 1984. 
However, her 104 week eligibility period apparently expired on October 24, 1987 without her receiving any payments be- 
cause she was either gainfully employed or receiving unemployment benefits during that time. 
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Commerce, 11 CIT ——, 675 F. Supp.°1354 (1987), which held that 
the International Trade Administration of the United States De- 
partment of Commerce (Commerce) was not required to offset less 
than fair value sales with fair value sales and found that no adjust- 
ment was necessary for deposits of estimated countervailing duties, 
but remanded for Commerce to (1) ascertain whether castings pro- 
duced by Serampore Industries Pvt. Ltd: (Serampore) incurred the 
Indian Central Sales Tax; (2) eliminate the addition of excise duty 
drawback to Serampore’s United States price; and (3) explain appar- 
ently inconsistent methodologies’ in determining the “all others” 
dumping margin. 


BACKGROUND 


Commerce investigated four exporters of iron construction cast- 
ings from India and determined that one exporter was dumping 
merchandise, that one exporter was not dumping, and that two oth- 
er exporters were dumping at only de minimis levels. Certain Iron 
Construction Castings From India; Final Determination of Sales at 
Less Than Fair Value, 51 Fed. Reg. 9,486 (Mar. 19, 1986). The do- 
mestic industry challenged the findings of zero and de minimis mar- 
gins in Alhambra Foundry Co. v. United States, 12 CIT ——, 685 F. 
Supp. 1252 (1988). This action concerns the Indian producers’ chal- 
lenges to the affirmative rate for Serampore and the “all others” 
dumping margin. 


DISCUSSION 
1. “All Others” Dumping Margin 


The Court remanded to Commerce to explain its apparently in- 
consistent methodologies used to calculate the “all others” dumping 
margin. The “all others” rate applies to firms that Commerce does 
not include in its antidumping duty investigation and to any new 
exporters whose first shipment occurs prior to the liquidation of en- 
tries covered by the antidumping order. See 19 U.S.C. § 1673e(b\(1). 

In calculating the “all others” dumping margin in its final deter- 
mination, Commerce disregarded three of the four Indian compan- 
ies investigated that were found to have zero or de minimis dump- 
ing margins and based the “all other” rate on Serampore’s dumping 
margin alone. The Court found that Commerce’s methodology was 
apparently inconsistent with a prior determination where Com- 
merce included companies with de minimis margins in calculating 
the “all other” rate. The Court also noted the domestic industry’s 
observation that in even earlier determinations, Commerce set the 
“all other” rates at the highest dumping margin found for any firm 
investigated. Serampore, 11 CIT at ——, 675 F. Supp. at 1361. 

In Commerce’s clarification of its calculation of the “all other” 
rate, Commerce indicates it is a long standing practice to exclude 
firms that receive zero or de minimis margins. See e.g., Carbon Steel 
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Wire Rod From Spain; Amendment to the Final Determination of 
Sales at Less Than Fair Value, 49 Fed. Reg. 42,969, 42,970 (Oct. 25, 
1984); Red Raspberries From Canada; Preliminary Determination of 
Sales at Less Than Fair Value, 49 Fed. Reg. 49,129, 49,131 (Dec. 18, 
1984); Stainless Steel Woven Wire Cloth from Japan; Final Determi- 
nation of Sales at Less Than Fair Value, 50 Fed. Reg. 10,520, 10,522 
(Mar. 15, 1985); Egg Filler Flats From Canada; Final Determination 
of Sales at Less Than Fair Value, 50 Fed. Reg. 48,238, 48,241 (Nov. 
22, 1985). Commerce states that several important considerations 
provide the basis for its exclusion of firms with z-ro or de minimis 
margins. 

First, Commerce allows all companies to participate in the an- 
tidumping investigation by submitting voluntary responses. If these 
responses are timely and in good order, Commerce will calculate in- 
dividual antidumping margins for the submitting companies. Conse- 
quently, any company that submits a satisfactory response cannot 
claim that Commerce has refused to include it in its investigation. 
Commeré2 assumes that companies which are not dumping will 
submit voluntary responses. Under this assumption, Commerce 
states that including companies that do not sell at less than fair 
value and that do submit a voluntary response in calculating an 
“all others” rate including these firms would generally be skewed to 
reflect the pricing practices of nondumping firms rather than those 
firms that decided not to respond. 

Second, any shipper who requests an administrative review pur- 
suant to section 751 of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1675 (1982 & Supp. IV 1986), will receive an individual margin 
and, at least for purposes of assessment, will not. be covered by the 
all others rate. Thus, even companies that never submit responses 
in the original investigation are given a second chance in the ad- 
ministrative review. 

Third, by establishing the all others rate at the weighted average 
margin level, and by applying the all others rate to new shippers, 
Commerce discourages existing firms from creating new corporate 
entities to avoid paying antidumping duties at their company-specif- 
ic rate and thus circumvent an antidumping duty order. 

Fourth, Commerce assumes that new shippers attempting to gain 
a foothold in a competitive market will be forced to price aggres- 
sively. When competing with firms that are dumping, new firms 
will most likely be driven to follow the same pricing strategy. Al- 
though it is possible that a new entrant will not. dump; Commerce 
infers that as long as other firms are dumping in the market, the 
new entrant is also likely to dump. 

For these reasons, Commerce bases the all others rate on the 
weighted-average rate of all the firms found to be dumping. Com- 
merce stresses that it does not make the worst case assumption, but 
rather computes the rate for new companies on an average of all af- 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 41, OCTOBER 12, 1988 


firmative rates rather than the rate of the company with the high- 
est dumping margin. 

Commerce acknowledges that throughout most of 1982 and dur- 
ing the first several months of 1983, Commerce experimented with 
an all others rate that was equivalent to the highest margin. See 
Serampore Indus., 12 CIT at ——, 675 at 1361. Commerce ceased us- 
ing the highest rate for an investigated company because it was be- 
lieved to be unfair and punitive. Before and after this experimental 
period, Commerce employed an all others rate equivalent to the 
weighted-average of all affirmative margins. Relative to the highest 
margin, a weighted-average all others rate more accurately esti- 
mates the pricing practices of uninvestigated companies and new 
shippers. 

Commerce attributed to “inadvertent error” the inclusion of de 
minimis margins in the all others dumping margin in Certain 
Welded Carbon Steel Pipe and Tube Products from Turkey; Final 
Determination of Sales at Less Than Fair Value, 51 Fed. Reg. 13,044 
(Apr. 17, 1986). Commerce also confesses that three other adminis- 
trative determinations inadvertently included a de minimis or zero 
dumping margin in calculating the all others rate. Lightweight Pol- 
yester Filament Fabric From the Republic of Korea; Final Determi- 
nation of Sales at Less Than Fair Value, 48 Fed. Reg. 49,679 (Oct. 
27, 1983); Bicycles from Taiwan; Final Determination of Sales at 
Less Than Fair Value; 48 Fed. Reg. 31,688 (July 11, 1983); Portland 
Hydraulic Cement from Japan; Preliminary Determination of Sales 
at Less Than Fair Value, 48 Fed. Reg. 19,445 (Apr. 29, 1985). Thus, 
in the absence of error, Commerce will generally not include nega- 
tive or de minimis margins in calculating the all others rate. 

The only instance where Commerce will intentionally include 
zero or de minimis margins in an all others rate is when the num- 
ber of producers and exporters is so great that Commerce is forced 
to investigate only a sampling of companies and not 60 percent or 
more. See, e.g., Certain Fresh Cut Flowers From Columbia; Final De- 
termination of Sales at Less Than Fair Value, 52 Fed. Reg. 6842 
(Mar. 5, 1987). In cases when Commerce has conducted an investiga- 
tion where the universe of producers and exporters is in the 
thousands, Commerce has employed a less traditional methodology 
such as sampling. See Southwest Fla. Winter Vegetables Growers 
Ass’n v. United States, 7 CIT 99 (1984). When Commerce relies on a 
sample, the pricing practices of a relatively small number of com- 
panies are used to represent the experience of the whole. Because 
Commerce does not obtain responses from companies accounting for 
60 percent of all shipments to the United States, in these cases 
Commerce finds it appropriate to include in the all others rate 
firms that have zero or de minimis margins. Under these circum- 
stances, there is no basis in law or fact to assume that a non-partici- 
pating company is dumping. Even in a sample, however, Commerce 
will still accept voluntary responses. Thus, firms that feel margins 
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based on Commerce’s sample will not reflect their own experience 
may still submit a voluntary response and receive a company-specif- 
ic dumping margin if that response is complete. 

In the underlying litigation defendant-intervenors stated that it 
was Commerce’s general practice to ignore individual company 
rates that are based upon the “best information available” within 
the meaning of 19 U.S.C. § 1677e(a). Commerce states that when it 
calculates the all others rate, it generally includes all investigated 
firms that receive affirmative margins, including any firm whose 
margin is based upon the best information available. See, e.g., Cellu- 
lar Mobile Telephones and Subassemblies From Japan; Final Deter- 
mination of Sales at Less Than Fair Value, 50 Fed. Reg. 45,447 (Oct. 
31, 1985). Similar to its assumption with respect to firms that do 
not submit voluntary responses, Commerce assumes that investigat- 
ed firms that fail to cooperate in the investigation are “more proba- 
bly than not dumping.” Remand Results at 16. An all others rate 
that excludes margins based on the best information available 
would therefore, with one exception, be skewed to reflect the pric- 
ing practices on non-dumping firms rather than those firms that 
choose not to cooperate with Commerce’s investigation. 

The exception that Commerce recognizes arises when an investi- 
gated company is unable to cooperate with the investigation for rea- 
sons largely beyond the company’s control. In an investigation on 
Flowers from Ecuador, for example, the company “virtually col- 


lapsed” and many of the records disappeared when the original or- 
ganizers left the company. Commerce stated: 


We consider it inappropriate, however, to conclude that Eden 
Flowers’ best information dumping margin is representative of 
= experience of other non-responding Ecuadorian producers/ 

rters. Because of the highly unusual circumstances in- 
wate ved in this instance, the best information available rate used 
for Eden Flowers has not been included in the calculation of 
the “all others” rate. 


Certain Fresh Cut Flowers from Ecuador; Final Determination of 
Sales at Less Than Fair Value, 52 Fed. Reg. 2128, 2132 (Jan. 20, 
1987). See also, Fresh Cut Roses from Columbia; Final Determina- 
tion of Sales at Less Than Fair Value, 49 Fed. Reg. 30,765 (Aug. 1, 
1984). In these instances, the assumptions that compel Commerce to 
include a truly uncooperative company in calculating the all others 
rate are lacking. Commerce thus believes it is more reasonable to 
exclude the handful of companies that satisfy this standard, than to 
include their best information available margins in the all others 
rate. 

Plaintiffs dispute that Commerce will always accept voluntary re- 
sponses, and point to a determination where Commerce rejected a 
voluntary response. Certain Heavy-Walled Rectangular Welded Car- 
bon Steel Pipes and Tubes from Canada; Final Determination of 
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Sales at Less Than Fair Value, 50 Fed. Reg. 48,238, 48,239 (Nov. 22, 
1985) (voluntary response of Capco Tubular Products). 

An analysis of that rejection shows the voluntary response was 
based on a single sale of the merchandise under investigation and 
that Commerce found the sale to be too insignificant to warrant in- 
clusion in its analysis. Commerce acknowledges that in rare circum- 
stances, however, one or two sales might provide Commerce with an 
adequate basis upon which to calculate a company-specific dumping 
rate. See, eg. Final Determination of Sales at Less Than Fair 
Value; Offshore Platform Jackets and Piles from Japan, 51 Fed. 
Reg. 11,788 (Apr. 7, 1986). The Court finds the single rejection of a 
voluntary response based on a single sale to be insufficient, in the 
absence of other facts, to displace Commerce’s practice of accepting 
of voluntary responses that are timely filed and in good order. 

The Court thus turns to plaintiffs’ argument that Commerce’s cal- 
culation of the all others rate violates the GATT Antidumping 
Code, which provides that “(t]he amount of antidumping duty must 
not exceed the margin of dumping as established under Article 2.” 
Agreement on Implementation of Article VI of the General Agree- 
ment on Tariffs and Trade Relating to Antidumping Measures, art. 
8, 93, Jan. 1, 1979, 31 U.S.T. 4949, T.I.A.S. 9650. Plaintiffs argue 
that Commerce’s calculation of the all others rate clearly exceeds 
the average rate of dumping found. Because article 8 of the GATT 
Antidumping Code was incorporated into United States law in sec- 
tions 1(c) and 2 of the Trade Agreements Act of 1979, 19 U.S.C. 
§§ 2502(1) and 2503, plaintiffs argue that Commerce should use a 
“true average” for the all others rate. 

The GATT Antidumping Code does not prohibit the collection of 
antidumping duties in excess of the actual dumping margin. Article 
8, 13, provides in its entirety that: 


The amount of the anti-dumping duty must not exceed the mar- 
gin of dumping as established under Article 2. Therefore, if sub- 
sequent to the application of the anti-dumping duty it is found 
that the duty so collected exceeds the actual dumping margin, 
the amount in excess of the margin shall be reimbursed as 
quickly as possible. 


Agreement on Implementation of Article VI of the General Agree- 
ment on Tariffs and Trade Relating to Antidumping Measures, art. 
8, 13, Jan. 1, 1979, 31 U.S.T. 4949, T.I.A.S. 9650. 

An administrative review under 19 U.S.C. § 1675(a) may result in 
a company-specific margin that is higher or lower than the all 
others deposit rate applied to a particular firm’s entries. If the mar- 
gin is lower, any excess estimated antidumping duties will be re- 
funded with interest as provided for in 19 U.S.C. §§ 1673f and 
1677g. Accordingly, there is no conflict between Commerce’s all 
others methodology and Article 8 of the GATT Antidumping Code. 

Finding that Commerce’s methodology does not violate the GATT 
Antidumping Code, the Court holds that. Commerce’s practice of ex- 
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cluding firms with zero or de minimis dumping margins in calculat- 
ing an all others rate is reasonable and is entitled to deference. See 
Smith-Corona Group v. United States, 1 Fed. Cir. (T) 130, 145, 713 
F.2d 1568, 1571 (1983), cert. denied, 465 U.S. 1022 (1984). This part 
of the remand is affirmed. 


2. Excise Duty Drawback 


In its final determination Commerce stated that it was adding 
“duty drawback” to Serampore’s United States price pursuant to 19 
U.S.C. § 1677a(d)(1)(B) (1982), which provides for an upward adjust- 
ment to United States price for customs duties that are rebated or 
uncollected by reason of exportation. Certain Iron Construction 
Castings from India; Final Determination of Sales at Less Than 
Fair Value, 51 Fed. Reg. 9486 (Mar. 19, 1986). After reviewing the 
underlying antidumping administrative record, Commerce found 
the excise duty drawback should only have been deducted from Ser- 
ampore’s constructed value calculations, not added to United States 
price. In the remand results, Commerce has eliminated the double 
counting that occurred with respect to the excise duty drawback. 
This part of the remand is affirmed. 


3. Indian Central Sales Tax 


Throughout this litigation the central question with respect to 
the Central Sales Tax has been the location of Serampore’s suppli- 
ers. If pig iron and scrap were sourced exclusively inside the State 
of West Bengal, Serampore would not have incurred the Central 
Sales Tax and no adjustment to the final dumping margin would be 
appropriate. If the pig iron and scrap that Serampore used originat- 
ed from a source outside West Bengal, then the Central Sales Tax 
would be incurred either on transactions between Serampore and 
its supplier or on transactions between Serampore’s dealers and a 
supplier. If Serampore did pay the Central Sales Tax, Serampore’s 
net raw material costs would be lowered to the extent that the Cen- 
tral Sales Tax was incurred and subsequently rebated upon exporta- 
tion by the Cash Compensatory Support program. See 19 U.S.C. 
§ 1677b(3XaXA) (1982). 

To determine whether Serampore incurred the Central Sales Tax 
on its raw material purchases, Commerce reviewed documents that 
identified where Serampore’s suppliers of pig iron and scrap were 
located. Commerce determined that the administrative record in 
the underlying antidumping investigation did not contain substan- 
tial evidence to answer this question. For purposes of this remand, 
Commerce obtained the consent of the appropriate parties to ex- 
amine various documents in the public and business proprietary ad- 
ministrative records for the 1984 countervailing duty administra- 
tive review of Certain Iron-Metal Construction Castings From India; 
Final Results of Countervailing Duty Administrative Review, 51 
Fed. Reg. 45,788 (Dec. 22, 1986). Commerce justifies its considera- 
tion of this information from the 1984 review because the amount 
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of taxes that the Indian government imposed on iron-metal castings 
was an important issue in the countervailing duty determination, 
and because pig iron and scrap are the principal inputs for both 
iron-metal castings and iron construction castings. Commerce also 
determined there was a sufficient overlap in the time periods of the 
investigations in both periods to permit Commerce to reach a rea- 
sonable conclusion about the Central Sales Tax. 

Upon its review of the documents from the countervailing duty 
administrative review, and upon re-examination of the documents 
in the administrative record for the antidumping action, Commerce 
determined that (i) Serampore is located within the State of West 
Bengal; (ii) Serampore purchased all of its pig iron from sources lo- 
cated outside West Bengal and the total tonnage involved incurred 
the Central Sales Tax; (iii) Serampore purchased all of its scrap iron 
from dealers located within West Bengal and the total tonnage in- 
curred the West Bengal Sales Tax; (iv) the price Serampore paid for 
scrap included the Central Sales Tax, because Serampore’s dealers 
purchased the scrap from suppliers located outside West Bengal; 
and (v) through the Cash Compensatory Support program the Indi- 
an government rebated the total amount of Central Sales Tax that 
Serampore paid. 

Finding that Serampore paid the four percent central sales tax on 
all of its pig iron purchases, Commerce eliminated the adjustment 
for the West Bengal Sales Tax and deducted only the Central Sales 
Tax in its constructed value calculation to arrive at a foreign. mar- 
ket value for Serampore. Commerce calculated the Central Sales 
Tax as four percent of the average unit price per pound paid to sup- 
pliers outside West Bengal. 

To calculate the Central Sales Tax on scrap, Commerce relied up- 
on the 1984 administrative review verification report which states 
that the dealers usually add a fifteen percent mark-up on scrap. Be- 
cause the antidumping calculations are based on the price Ser- 
ampore paid to the dealer, Commerce calculated the Central Sales 
Tax based on this price net of the fifteen percent dealer mark-up. 

Serampore concurs with Commerce’s corrected calculations only 
insofar as the remand results relate to correction of the Central 
Sales Tax. Serampore also urges that Commerce must still account 
for other taxes under 19 U.S.C. § 1677b(e)(1A) (1982). Serampore 
argues that the verification report for the 1984 countervailing duty 
administrative review that Commerce used to determine whether 
Serampore paid the Central Sales Tax indicates that Serampore 
also paid a “freight equalization fund levy” and a “turnover tax.” 
Serampore accordingly moves for a second remand. 

Commerce states in the remand results that 


Serampore did not claim during the underlying antidumping 
duty ee that its castings incurred the freight equali- 
zation fund levy or the so-called turnover tax. Nor did it claim 
that these taxes were rebated under the [Cash Compensatory 
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Support] program. Since the remand ordered by the Court only 
applies to the [Central Sales Tax], the “all others” rate, and the 
double-counting of the excise duty drawback, we have not ex- 
amined the 1984 CVD findings for the purpose of allowing Ser- 
ampore to advance new tax claims during this remand 
proceeding. 


Remand Results at 26. 

Defendant-Intervenors argue that Serampore cannot now argue 
that Commerce should have accounted for either the freight equali- 
zation fund or the turnover tax because Serampore only argued the 
Central Sales Tax in the briefs and oral arguments before the 
Court. 

A review of the myriad of papers filed in this action discloses that 
Serampore never abandoned its arguments concerning other taxes. 
For example, one document declares: 


Defendani-Invervenors aiso state that “the only tax in dis- 
pute insofar as its calculation is concerned appears to be the 
Central Sales Tax.” This statement is incorrect. Plaintiffs have 
argued from the outset that [Commerce] failed to take into ac- 
count several taxes on several different items physically incor- 
porated into the finished ot wegen In requesting that the Court 
allow remand expeditiously for calculation of the Central Sales 


Tax incidence, Plaintiffs have not relinquished, and do not in- 
tend to relinquish, any argument regarding the full tax 


incidence. 


Plaintiffs’ Reply to Defendant-Intervenor’s Motion for Leave to File 
Reply and Plaintiffs’ Reply to Defendant-Intervenors’ Reply to 
Plaintiffs’ Reply to Defendant’s Motion for Partial Remand, at 2. 
While Commerce denies that Serampore viaimed an adjustment 
for the Freight Equalization Fund Levy, the record shows that Ser- 
ampore did identify the Freight Equalization Fund Levy as an indi- 
rect tax in its dumping questionnaire response. Conf. R. 429. The 
countervailing duty documents upon which Commerce relied to ver- 
ify the Central Sales Tax also demonstrate that the Freight Equali- 
zation Fund Levy was verified. ' 
While the Court still encourages specific and clear objections in 
both administrative and judicial proceedings, the Court finds that 
the Freight Equalization Fund Levy was identified in the question- 
naire response and verified in documents upon which Commerce re- 
lied to verify the Central Sales Tax. Plaintiffs also allege that tak- 
ing the Freight Equalization Fund Levy into account will reduce 
Serampore’s margins to a de minimis level and would thus avoid an 
antidumping duty order and obviate the need to expend administra- 
tive and resources on the administrative reviews that would be nec- 
essary to revoke that order, and conserve judicial resources in re- 
viewing objections to those administrative reviews. Judicial authori- 
ty supports granting a request for a remand if it will foster and 
promote fundamental fairness. Alhambra Foundry Co. v. United 
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States, 12 CIT ——, 685 F. Supp. 1252, 1262, (1988); JLWU Local 142 
v. Donovan, 12 CIT ——, 678 F. Supp. 307, 310 (1988). In this action 
it is possible that after a second remand, Commerce will find that 
Serampore is not dumping its merchandise in the United States. 
This is thus a question of fundamental fair treatment of a foreign 
producer. The Court grants, as a matter of discretion, Serampore’s 
motion for a remand to account for the Freight Equalization Fund 
Levy. 

The Court also finds that the information upon which Commerce 
relied to verify the incidence of the Central Sales Tax discloses that 
Serampore incurred the turnover tax. For the same concerns of fun- 
damental fairness, and because Commerce verified the information 
and found it reliable, the Court also remands for Commerce to ac- 
count for the turnover tax. 


4. Computer Input Error 


Serampore also moves for a second remand to correct an alleged 
computer input error at observation number 7, index document 
number 9, at page 2 of the data. Serampore states that the data re- 
lating to that observation indicates that the sale was f.o.b., but in 
the ocean freight column, there is an entry of 1.1 rather than 0.0. 
Serampore recognizes this as an error from the fact that observa- 
tion number 6 was the same sale as observation number 7, and ob- 
servation number 6 shows 0.0 ocean freight. 

Commerce and defendant intervenors state that because the re- 
mand proceeding was limited to the Central Sales Tax, the excise 
duty drawback, and the “all other” rate, the alleged error did not 
fall within the scope of the remand, and argues that Serampore 
cannot now raise an issue that could have been raised before this 
Court’s decision in November of 1987. See Alberta Pork, 12 CIT at 
——, 683 F. Supp. at 403. 

Serampore responds that a clerical error should be corrected 
whenever one is discovered. 

The Court is loathe to affirm a determination that might be based 
on a questionable record. Because this action is being remanded to 
Commerce for calculation of the full tax incidence, this part of the 
action is remanded, as a matter of the Court’s discretion, for Com- 
merce to determine whether there is an error in the computer input 
calculation. If Commerce agrees there is an error, Commerce is di- 
rected to make the appropriate corrections. 


CONCLUSION 


Commerce’s methodology in calculating the all others rate is af- 
firmed. Commerce’s corrected calculations for the Indian Central 
Sales Tax and the Excise Duty Drawback are affirmed. Serampore’s 
motion for remand is granted as to the Freight Equalization Fund 
Levy, turnover tax, and the alleged computer input error. Com- 
merce shall make the appropriate calculations within 30 days. Any 
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party contesting the results of this second remand shall file com- 
ments with the Court within 15 days of the remand results, after 
which Commerce will have 10 days in which to file a reply. 
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Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 


Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 


Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 





Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Baltimore 
Rubber hose 
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JUDGE & 
DATE OF 
DECISION 


PLAINTIFF COURT NO. 


Uniroyal, Inc. 
Uniroyal, Inc. 
Uniroyal, Inc. 
Uniroyal, Inc. 
Uniroyal, Inc. 
Uniroyal, Inc. 


Uniroyal, Inc. 


ABSTRACTED CLASSIFICATION DECIS 


79-6-01026 


79-11-01715 


Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 


Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 


Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 


Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 


Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 


Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 


Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 
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| tem No. and rate _| Item N 


Item 772 
Vario 


Item 772 
Vario 


Item 772 
Vario 


Item 772 
Vario 


Item 772 
Vario 


Item 772 
Vario 
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Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


Champlain-Rouses Pt. 
Rubber hose 


Champlain-Rouses Pt. 
Rubber hose 


Champlain-Rouses Pt. 
Rubber hose 


‘Champlain-Rouses Pt. 
Rubber hose 
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Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 

Item 357.90 
Various rates 
Item 657.20 or 
657.25 
Various rates 


Item 692.16 
5% 
Item 664.10 


S. Madill, Inc. 


S. Madill, Inc. 


DiCarlo, J. 
August 30, 1988 


Tsoucalas, J. 
August 31, 1988 





Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


S. Madill, Ltd. v. U.S., Ct. No. 


77-12-04978 


S. Madill, Ltd. v. U.S., Ct. No. 


TT-12-04978 


S. Madill, Ltd. v. U.S., Ct. No. 


77-12-04978 


Blaine 

Madill Skidder Towers yarding 
cranes and specially designed 
parts for Madill logging yarders 


Blaine 
Specially designed parts for Ma- 
dill logging yarders 


Blaine 

Specially designed parts for Ma- 
dill logging yarders 

Blaine 

Madill 071 Skidder Towers or spe- 
cially designed parts for Madill 
logging yarders 


Blaine 
Specially designed parts for Ma- 
dill logging yarders 


Miami 
Brassieres 
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Newman, S.J. Standex Electronics 86-11-01484 [Item 685.80 with free 
August 31, 1988 entry allowed 

under item 807.00 
for fabricated 
components of U.S. 
origin assembled 
abroad in the 
capacitors, but 
without benefit of 
free entry under 
item 685.80 
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BASIS OF 
VALUATION 


Washington Int’! 
Insurance Co. 


Washington Int’! 
Insurance Co. 





Invoice unit value, net, packed | Agreed statement of facts 


Invoice unit value, net packed |Agreed statement of facts 
Boys’ canvas B/B tennis shoes 
and canvas low-low cut shoes 


Invoice unit value, net Agreed statement of facts 
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U.S. COURT OF INTERNATIONAL TRADE 


ERRATUM 


Notice oF ERRATUM TO THE AMENDMENTS TO THE RULES OF THE UNITED 
Srates Court oF INTERNATIONAL TRADE 


Please make the following corrections to the amendments to the 
Rules of the United States Court of International Trade, which 
were published in the Customs BuLLeTin, Vol. 22, No. 37/38, dated 
September 21, 1988: 


Page 21, line 19, change “adobe” to read “abode”. 

Page 43, line 21 and 22, change “name and address” to read 
“name of witness”. 

Page 57, lines 38 and 39, change “Actions” to read “Parties”. 

Page 67. line 21, after the word “Attorney” insert “—Notification 
of Changes”. 

Dated: September 27. 1988. 

JOSEPH E. LOMBARDI, 
Clerk of the Court. 
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